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Relevant Docket Entries. 


Date Proceedings 
1966 


luar. 29 Fired complaint and issued summons 

Apr. 20 Filed Answer of defts. Benderson Development 
Co., Inc. & Jack Chesbro 

Apr. 21 Filed Answer of deft. IBM 

May 11 Filed Amended Answer of deft. IBM 

Jur¢ 19 Filed Special Master’s Report-——Potter 
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Relevant Docket Entries 


June 10 Filed memo endorsed—preamble to item 1 of 


1968 
Apr. 16 
Apr. 16 
Apr. 18 
May 6 
May 6 

1969 
Feb. 4 
Feb. 4 
Feb. 4 


pltff’s motion is amended as indicated—la & 
1k are granted—items le, 1f & 1j are denied— 
item 1b is amended as indicated 1¢ IBM shall 
produce as indicated—1d is granted as indi- 
dicated 1g is denied—ih is amended & so 
grar.ted—li is granted to extent indicated— 
item 2 is amended & so granted—-with resect 
to pltff’s motion of rules 30 b & d pltff shall 
appear within 30 days for deposition all dis- 
covery called for by this order shall be com- 
pleted within 30 days—Wyatt, J m/n 


Filed Memorandum in Support of Motion by 
Deft. Int. Bus. Mach. Corp. IBM for Partial 
Summary Judgtaent 

Filed Deft. Notice of Motion for partial Sum- 
mary Judgment 9g Statement and Affdvts. 
ret. 4-16-68 

Pre-trial—Ryan, J. 

Filed ‘itffs. Memorandum in opposition to Mo- 
tion for Partial Summary Judgment 

Filed Affdvt. and 9G Statement in Opposition 
to motion for Partial Summary Judgment 
ret. 5-7-68 


Filed affidavit by Thomas F. Daly in support of 
IBM’s motion for summary judgment. 

Filed affidavit by Robert Layton Re: deposi- 
tions of deft’s. 

Filed memorandum #35581 (Opinion: Motion 
by deft. (IBM) for summary judgment: The 
motion is granted, as indicated. So ordered. 
Wyatt, J. m/n 
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Filed stip & order of substitution of atty. for 
pltfi—So ordered—Edelstein, J. 


Filed Deft International Business Machine: 
Corp. Interrogs directed to the pltff. 

Filed Transcript of record of proceedings, dated 
Feb. 22—1971. 


Filed affirmation by pitffs att’y (Wm. T. Grif- 
fin.) 


Filed Order—the stipulation dated 4-11-75, an- 
nexed hereto is approved—judgment is di- 
rected to be entered pursuant to Rule 54-(b) 
FRCP dismissing Count 1 of the complaint 
on the merits, with prejudice and without 
costs—pursuant to Rule 20 (a) of the Indi- 
vidual assignment and Calendar Rules for 
the SDNY, Counts Ii and ITI be closed sta- 
tistically—and wransferred to the Suspense 
Docket—and this Order shall not be con- 
sidered a dismissal of Counts IT and III which 
may be reinstated in accordance with the pro- 
visions of the annexed stipulation. Cannella, 
J. Judgment entered--4-17-75 Clerk (m/m) 
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Complaint. 
UNITED STATES DISTRICT COURT, 


SourHern Disrricr or New York. 


—f>—__ 
Manvet M. Kourman, 


Plaintiff, 
against 


InTeRNaTionaL Busryess Macuines CorpcraTion, BENDER- 
son DreveLopmMent Company, Ine. and Jack CHEsBRO, 


Defendants. 


er 


Plaintiff, Manuel M. Koufman, by Gilbert, Segall and 
Young, Esqs., his attorneys, complaining of the defend- 
ants, alleges as follows: 


COUNT I 


1. Plaintiff is a resident of the State of Massachusetts. 


2. On information and belief, at all times hereinafter 
mentioned, defendant, Irternational Business Machines 
Corporation (“IBM”), was and now is a corporation or- 
ganized and existing under the laws of the State of New 
York, with its principal place of business at 425 Park 
Avenue, New York, New York. 


3. The jurisdiction of this Couri is based upon Title 28, 
United States Code, Section 1332. The matter in contro- 
versy exceeds the sum of $10,000, exclusive of interest and 
costs. 


4. On or about June 25, 1963, plaintiff and IBM entered 
into a written contract (hereinafter called the “contract”) 
whereby plaintiff agreed to develop for IBM a tract of 
land in Cranford, New Jersey, and to lease the building 
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constructed on said land to IBM, with an option to IBM 
to purchase the land and building, all under the terms and 
conditions set forth in the contract. 


5. Plaintiff has duly performed all the conditions and 
covenants contained in the contract on his part to be per- 
formed, other than those conditions and covenants the 
performance of which was prevented by IBM, and other 
than those conditions and covenants the performance of 
which IBM duly waived. 


6. IBM breached said contract with plaintiff in that it 
failed and neglected to perform the conditions and cove- 
nants of the contract on its part to be performed and in 
that on or about August 27, 1963, IBM notified plaintiff 
in writing that it had entered into a new agreement with 
a third person for the development of the subject matter 
of the contract with plaintiff, i. e., the tract of land in 
Cranford, New Jersey. 


7. By reason of the foregoing, plaintiff has sustaired 
damage in the sum of $1,900,000. 


COUNT II 


8. Plaintiff incorporates by referenc? and realleges the 
allegations contained in Paragraphs “1” through “6” in- 
clusive of Count T with the same force and effect as 
though fully set forth herein. 


9. On information and belief, defendant, Jack Chesbro 
(“Chesbro”) is a resident of the State of New York. 


10. On information and belief at all times hereinafter 
mentioned defendant, Benderson Development Company, 
Inc. (“Benderson”) was and now is a corporation organ- 
ized in and existing under the laws of the State of New 
York with its principal place of business at 135 Delaware 
Avenue, Buffalo, New York. 
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11. On information and belief, Benderson and Chesbro 
at all times hereinafter referred to had due notice and 
knowledge of the contract between plaintiff and IBM, and 
were put on inquiry as to all the provisions, matters and 
things therein contained. 


12. On information and belief, on or about August 27, 
1963, Benderson and Chesbro wrongfully, knowingly, in- 
tentionally and maliciously induced, persuaded and pro- 
cured IBM to violate, repudiate and breach the said con- 
tract and to refuse to proceed further thereunder, and to 
enter into a contract with Benderson for the development 
of the tract of land in Cranford, New Jersey. 


13. On information aud belief, in consequence and as a 
direct result of the acts of Benderson and Chesbro here- 
inbefore set forth, IBM violated, repudiated and breached 
the contract with plaintiff, and refused to continue there- 
with and duly notified plaintiff to that effect. 


lx. By reason of the foregoing plaintiff has been sub- 
stantially injured in his reputation and in his business, 
and has sustained damage in the sum of $2,100,000. 


COUNT III 


15. Plaintiff incorporates by reference and realleges the 
‘legations contained in Paragraphs “1” through “4” in- 
elusive of Count I with the same force and effect as 
though fully set forth herein. 


16. On or about June 29, 1963, IBM requested plaintiff 
to render services in connection with the reduction of the 
cost of construction of the building on the tract of land 
in Cranford, New Jersey. 


17. From on or about June 29, 1963, to on or about 
August 25, 1963, plaintiff performed certain work, labor, 
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and services for IBM in conection with the construction 
costs of the building on the tract of land in Cranford, 
New Jersey. 


18. Said services were performed by plaintiff without 
any written contract requiring such performance, but at 
all the said times, IBM requested the said services and 
accepted the same and received the benefits thereof. IBM 
was unjustly enriched thereby and has refused to make 
payment therefor. 


19. By reason of the foregoing, plaintiff has sustained 
damage in the amount of $100,000. 


Wuenrerore, plaintiff demands judgment as follows: 


(1) On the First Count against IBM the sum of 
$1,900,000 with interest thereon from the 27th day of 
August, 1963, together with costs and disbursements of 
this action. 


(2) On the Second Count against Benderson and Ches- 
bro, the sum of $2,100,000 with interest thereon from the 
27th day of August 1963 together with costs and disburse- 
ments of this action. 


(3) On the Third Count ap« nst IBM the sum of 
$100,000 with interest thereon from the 25th day of June, 
1963 together with the costs and disbursements of this 
action. 


GILBERT, SEGALL AND YOUNG 
By Roserr Layron 
A Member of the Firm 
Attorneys for Plaintiff 
Office & P. O. Address 
405 Park Avenue 
New York, New York 
PLaza 2-9650 


‘J 
f 
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Amended Answer of Defendant International Business 
Machines Corporation. 


UNITED STATES DISTRICT COURT, 
SourHern District or ixzw York. 


[Same Tirtz.]} 


Defendant International Business Machines Corpora- 
tion (hereinafter referred to as IBM), for its amended 
answer to the complaint herein: 


For A FIRST DEFENSE: 


1. States that it is without knowledge or information 
svfficient to form a belief as to the truth of the aver- 
ments in paragraphs 1, 3, 9 and 10 thereof except that the 
amount in controversy purports to exceed $10,000, ex- 
clusive of interest and costs. 


2. Denies each and every avern.ent in paragraph 2 
thereof except that it is a New York corporation having 
an office at 425 Park Avenue, New York, N. Y. 


3. Denies each and every averment in paragraphs 4 
through 7, 11 through 14 and 16 through 19 thereof. 


4. In response to paragraphs 8 and 15 thereof, repeats 
its responses to the paragraphs therein repeated by 
reference. 


For A SECOND DEFENSE, IN THE ALTERNATIVE: 


5. Should it be found that an agreement existed as 
claimed by plaintiff, plaintiff from on or about June 6, 
1963, and continuing thereafter at all times material 
herein, refused and failed to perform his obligations under 
such alleged agreement and repudiated the same in that 
he failed and refused to erect, to finance the erection, to 
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Amended Answer of Defendant International Business 
Machines Corporation 


lease or to agrce to lease the eaid building to IBM in 
accordance with the terms and conditions of such al- 
leged agreement. 


6. Plaintiff further repudiated and refused to perform 
his obligations under such alleged agreement in that he 
demanded that IBM pay amounts over and above those 
specified therein and demanded that IBM perform condi- 
tions and terms not specified therein. 


For A THIRD DEFENSE, IN THE ALTERNATIVE: 


7. The alleged agreement set forth in paragraph 4 of 
the complaint appears on the face of the complaint to 
have been for an interest in real estate and for the leas- 
ing for a longer period than one year of real property. 


8. Neither such agreement, nor any note or memo- 
randum thereof expressing the consideration was in writ- 
ing subscribed by IBM, or by its lawful agent thereunto 
authorized by writing. 


9. The action is barred by the applicable statute of 
frauds. 


Wuenrerore, defendant International Business Machines 
Corporation demands judgment dismissing the complaint, 
together with its costs and disbursements. 


May 10, 1966. 


CRAVATH, SWAINE & MOORE, 
by /s/ Jonn R. Huprer 
A member of the firm 
Attorneys for Defendant 
International Business Machines Corporation, 
1 Chase Manhattan Plaza, 
New York, N. Y. 10005 
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Answer of Defendants Benderson Development Com- 
pany, Inc., and Jack Chesbro. 


UNITED STATES DISTRICT COURT, 
SovurHern Disrricr or New York. 
{Same Trriz.] 


Defendants, Benderson Development Company, Inc., and 
Jack Chesbro, by their attorney, Robert S. Weinstein, 
Esq., answering the Complaint of the Plaintiff herein al- 
leges upon information and belief: 


FIRST: Deny having the knowledge or information 
sufficient to form a belief as to the allegations contained 
within the paragraphs numbered and styled “1”, “2”, “3”, 
“_. at a “Gy. a! jai “te”, csi ia “19, and 6619” 

SECOND: Admit the allegations contained within the 
paragraphs numbered and styled “9” and ore. 


THIRD: Deny the allegations contained within the 
paragraphs numbered and styled “11”, “12”, “13”, and 
$644" 


FOURTH: Deny each and every other allegations not 
heretofore specifically admitted, denied, or otherwise con- 
troverted. 


lla 


Answer of Defendants Benderson Development Com- 
pany, Inc., and Jack Chesbro 


Wuenrerore, the Defendants demand judgment dismiss- 
ing the Complaint of the Plaintiff and the counts con- 
tained therein where same apply to these Defendants to- 
gether with the costs and disbursements of this action. 


Yours, ete. 


s/ ROBERT S. WEINSTEIN 

Attorney for Defendants, 
Jack Chesbro and Benderson 
Development Company, Inc. 

135 Delaware Avenue 
Buffalo, New York 14202 

To: 
Gilbert, Segall & Young 
Attorneys for Plaintiff 
405 Park Avenne 
New York, New York 
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Notice of Motion of Defendant IBM to Dismiss Count I 
of the Complaint. 


UNITED STATES DISTRICT COURT, 
SourHern Distrricr or New York. 
{Same Trriez.] 


Please Take Notice that, upon the pleadings, the an- 
nexed affidavits of John H. Grady, sworn to April 11, 
1968, and exhibit thereto, and Alan J. Hruska, sworn to 
April 15, 1968, and exhibits thereto, and the annexed 
statement of defendant International Business Machines 
Corporation (IBM) pursuant to Rule 9 (g) of the Gen- 
eral Rules of this Court, dated Ap~il 15, 1968 defendant 
T3M will move this Court at Room 506, United States 
Court House, Foley Square, New York, New York, on 
April 30, 1968, at 10:00 a.m., or as soon thereafter as 
eoui.sel ean be heard, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, for an order in its favor dis- 
ynissing on the merits Count I of the complaint, upon the 
ground that there is no genuine issue as to any material 
fact and defendant TBM is entitled to judgment thereon 
as a matter of law, and expressly determining that there 
is no just reason for delay and directing the entry of 
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Notice of Motion of Defendant IBM to Dismiss Count I 
of the Complaint 


judgment, and for such other and further relief as) may 
be just and proper. 


April 15, 1968. 


CRAVATH, SWAINE & MOORE, 
By s/ Auan J. Hruska 
A member of the Firm 
Attorneys for defendant 
International Business Machines Corporation, 
1 Chase Manhattan Plaza, 
New York, N. Y. 10005 
To: 
Messrs. Gilbert, Segall and Young, 
Attorneys for plaintiff, 
405 Park Avenue, 
New York, N. Y. 10022 


Robert S. Weinstein, Esq., 
Attorney for defendants 
Benderson Development Company, Inc. 
and Jack Chesbro, 
266 Pearl Street, 
Buffalo, New York. 
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Statement of Defendant International Business Machines 
Corporation (IBM) Pursuant to Rule 9(g). 


UNITED STATES DISTRICT COURT, 
Sournern Disrricr or New York. 
{Same Trruz.] 


Pursuant to Rule 9(g) of the General Rules of this 
Court, IBM submits that there does not exist any genuine 
issue of fact to be tried with respect to plaintiff’s first 
claim and that IBM is entitled to judgment thereon as a 
matter of law because such claim is deficient under con- 
tract law and is barred by the statute of frauds, and 
specifically that there is no genuine issue of fact with 
respect to the fol'owing matters: 


1. IBM is a New York corporation with its principal 
place of business in New York. Plaintiff is a resident of 
Massachusetts. 


2. On or about May 23, 1963, Thomas F. Daly, an ad- 
ministrator in the real estate department of the Eastern 
Region of IBM’s Data Processing Division, sent to plain- 
tiff the letter and enclosures, copies of which are annexed 
as Exhibit A to the affidavit of Alan J. Hruska, sworn 
te pril 15, 1968, submitted in support of IBM’s motion 
for summary judgment. 


3. On or about June 6, 1963, plaintiff sent to Daly the 
letter and enclosures, copies of which are annexed as 
Exhibit B to the Hruska affidavit. That Exhibit con- 
stituted plaintiff’s proposals with respect to the construc- 
tion of a building in Cranford, New Jersey, and the lease 
of it to IBM for a term of 17 years. The General Con- 
ditions, incorporated by reference in plaintiff’s proposals, 
expressly provided that the “reevonsibility” for the taxes 
and insurance “wil! be negotiatei by the parties at a later 
date”. 


~ 
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Stateme~’ of Defendant International Business Machines 
Curyoration (IBM) Pursuant to Rule 9(g) 


4. On Ji ne 19, 1963, plaintiff met in New York with 
Daly and Daly’s immediate superior, George C. Roper, 
Jr., to review the bids which had been submitted by vari- 
ous contractors on the construction of the building. When 
those bids were opened it became apparent ‘aat they ex- 
ceeded the estimated cost of construction. Roper then 
stated that he would “have to go back to higher authority” 
in order to proceed with the project, unless the costs 
could be reduced. 


5. On or about June 24, 1963, Roper sent to plaintiff 
a letter, copy of which is annexed to the Hruska affidavit 
as Exhibit C. At that time ‘he-e had not yet been any 
attempt made to achieve an) eduction in construction 
costs. 


6. The only writings on which plaintiff relies »s evi- 
dence of the alleged contract are the three letters re- 
ferred to above. 


7. No agreement was every reached as to whether 
either party would bear full responsibility for the taxes 
and insurance cu the property or how, if at all, such 
costs would be allocated between them. 


8. In 1963, the published ratio of assessed-to-true values 
in the Towrchip of Cranford, New Jersey, was 24.50 and 
the general «< rate in the Township was $11.35 per $100. 
Based on those figures and the estimated cost of the land 
and building ($1,230,000), the tax on the total property 
would have been approximately $24,000 a year. 


9. Plaintiff did not acquire any land or construct any 
building in connection with the proposed project. 


10. Neither Roper nor Daly had any authority, in writ- 
ing or otherwise, to execute or enter into any contract on 
behalf of TBM. 


ee 
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11. The Cranford project was planned in IBM’s New 
York offices; all writings concerning the alleged agree- 
ment were either sent from or addressed to those offices; 
and the negotiations between plaintiff and IBM repre- 
sentatives occurred in New York. 


April 15, 1968 
Respectfully submitted, 
CRAVATH, SWAINE & MOORE 
Attorneys for defendant 
International Business Machines Corporation 


1 Chase Manhattan Plaza 
New York, N. Y. 10005 


Affidavit of Alan J. Hruska in Support of Motion. 
UNITED STATES DISTRICT COURT, 
Sournern Disrricr or New York. 

(Same Trriz.] 


State of New York, 
County of New York, ss: 


Auan J. Hruska, being duly sworn, deposes and says: 


I am an attorney-at-law and a member of the firm of 
Cravath, Swaine & Moore, attorneys for defendant, In- 
ternational Business Machines Corporation (IBM). I am 
familiar with prior proceedings herein. I make this affi- 
davit in support of IBM’s motion for partial summary 
judgment, pursuant to FRCP 56(b), dismissing plaintiff’s 
first claim. 
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Annexed hereto as Exhibits A, B and C, respectively, 
are true and complete copies of (1) a letter dated May 23, 
1963, with enclosures, (2) a letter dated June 6, 1963, 
with enclosures, and (3) a letter dated June 24, 1963. 
Plaintiff, on the deposition taken of him by IBM, iden- 
tified those letters and enclosures as the sole writings on 
which he relied to form the alleged “written contract” 
and they were marked for identification, respectively, as 
defendant IBM Exhibits A, B and C. 

Annexed hereto as Exhibits D and E, respectively, are 
true and complete copies of pages from the depositions 
conducted in this action of plaintiff and George Roper, an 
IBM employee, which are referred to in the brief sub- 
mitted by IBM in support of this motion. 

Annexed hereto as Exhibits F and G, res actively, are 
copies of the 1963 Equalization Table for Union County, 
New Jersey (bearing a copy of the certificate of the 
County Board of Taxation), and the 1963 Abstract of 
Ratables for that County, both of which I obtained from 
the Tax Assessor’s Office in Cranford, New Jersey. 


(Sworn to by Alan J. Hruska, April 15, 1968.) 
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Exhibit A, Annexed to Affidavit of Alan J. Hruska— 
Letter, Dated May 23, 1963, With Enclosures. 


(See opposite and following pages.) 


wh 
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C . Pe yf Data Processing 115: Jasbie 
Sinn Ver * ana res 
A ar retire Rezional OFice 
a eS” ee Es aed dari itenue, New Lori: 
i 
Sinees Vachines Courparitiorn * PLaza 1-6060 


May 23, 1963 


RE: Proposed Building for IBM 
Elizabetn (Craniord), New Jersey 


Since you have indicated an interest in the above project, we are 
enclosing detailed information pertaining to our proposed new build- 
ing in Cranford, New Jersey. Ii aiter reviewing the enclosed infor- 
mation you desire to submit a proposal for the construction and leas- 
ing to IBM of the proposed building, we would be most happy to enter- 
tain such a proposal from you. 


{f you choose to submit a proposal we would like to specifically re- 
quest adherence to the following: 


1 - Submit the proposal on the enclosed form, signing 
Same in the place indicated. 


2 - Submit your proposal to the undersigned so as to 
reach this office no iater than June 6, 1963, so that 
all proposals can be reviewed, with the project to 
be awardec as soor as practical. Proposals re- 
ceived subsecuen: to this date may not be given 
consideration. 


We wish to take this opportunity to thank you for your interest in 
IBM and request that you advise us if any further clarification is 


. 


necessary, 


Very truly yours, 


en Tnomas F, Daly, Aciministrator 


Real Estate Department 
TFD:HVM 
Enclosure 


< Se 
meete 
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Mr. Thomas F. Daly 
Real Estate Department 
IBM Corporation 

425 Park Avenue 

New York 22, New York 
RE: Proposed Building for IBM 


Elizabeth (Cranford) New Jersey 
Dear Mr. Daly: 


In reply to your letter of May 23, 1963 covering the subject location we 
would like to submit a proposal, in duplicate, as outlined below. 


RENTAL: We have completed at least one of Items 1 
through 4, and in addition Items 5 and 6 as 
you have requested. 


OPTION TO PURCHASE: IBM will have an option to purchase the 
property as specified in Item 5, with the y 
understanding that IBM may have to assume 
outstanding mortgages. I have indicated my 
thinking at this time as to whether or not IBM 
will be responsible to assume the mortgages. 


We understand that we will be required to pur- 
chase the land and reimburse IBM, or its rep- 
resentatives, for any expenses that may have 
been incurred up to the time of said purchase 
in connection with this program. We agree to 
accomplish this within thirty (30) days from the 
time the project is awarded to us. 


ITEM 1 


I will lease the entire building to IBM for a term of 17 years, with IBM being 
responsible for the maintenance, at an annual rental of: 


: $ 
With an annual rental for the entire building 
During the first 5 year renewal term of; $ 


During the second 5 year renewal term of: 
During the third 5 year renewal term of: 


; 2la 
Mr. Thomas F. Daly 


RE: Elizabeth,Sales Office 
(Cranford, N. J.) 


ITEM Il 


I will lease the entire building to IBM for a term of 17 years, with the 
landlord being responsible for the maintenance, at an annual rental of: 


$ 

With an annual rental for the entire building 
During the first 5 year renewal term of: $ 
During the second 5 year renewal term of: $ 
During the third 5 year renewal term of: $ 


ITEM Ill 


I will lease the entire building to IBM for a term of 17 years, with IBM 
being responsible for the maintenance,at an annual rental of: 


$ 
And I will sublease back from IBM 13,264 net square 
feet, for a term of 5 years at an annual rental of: $ 
With an annual rental for the entire building 
During the first 5 year renewal term of: $ 
During the second 5 year renewal term of: $ 
During the third 5 year renewal term of: $ 


ITEM IV 


I will lease the entire building to IBM, with the landlord 
being responsible for the maintenance, at an annual rental of:$ 
And I will sublease back from IBM 13, 264 net square feet, 
for a term of 5 years at an annual rental of: 
With an annual rental for the entire building 

During the first 5 year renewal term of: 

During the second 5 year renewal term of: 

During the third 5 year renewal term of: 


PH wh wr 


ITEM V 


IBM will have the right to purchase the property for the amounts specified 
on the following page, which will include’ the outstanding mortgages, in con- 
junction with the foregoing items. It (will, will not) be necessary for IBM 
to assume the outstanding mortgages. I have also indicated those instances 
where I would not be willing to sell the building. 


Mr. Thomas F. Daly 22a 


RE: Elizabeth Sales Office 
(Cranford, N. J. ) 


UPON COMPLETION ITEM 1 ° ITEM 2 . ITEM3 | _ITEM 4 


- 
~~" 
*- 


During 6th Year 


During llth Year 
During 16th Year 
During 2ist Year 


During 26th Year 


TT 
TL 
TL 


During 3lst Year 
ITEM VI 


I realize that the cost for the land, building and expenses to-date, indicated 
in the General Conditions of the Proposal, are estimated figures and my annual 
rental is predicated on the amount indicated. I wish to advise that this annual 
rent will be adjusted as follows: i 
a) Any amount in excess of the amount indicated will 

increase the annual rental by multiplying said amount 

by the following percentage: % 


b) If the amount expended is less than the amount indica- 
ted, the difference will decrease the annual rental by 
multiplying said amount by the following percentage: % 


——— er 


This is to acknowledge that I have received, read, and thoroughly understood 
the information contained in your General Conditions for Proposal, dated 
May 23, 1963, and the information submitted is in accordance with the par- 
ticulars outlined in said Conditions. 

Very truly yours, 

By: 
Firm Name: 


Address: 


23a May 23, 1963 


PROPOSED EVILDING IBM ELIZABZ7H SALES OF TiCE 
(Cranford, New Jersey) 


GENERAL CONDITIONS FOR PROPOSAL: 


SIT: Unimproved land in the Town of Cranford, consisting of a 
parcel containing approximately 6+ acres adjacent to the 
Garden State Parkway, Cleary Street and the Centennial 
Avenue overpass, and more particularly bounded and de- 
cribed in accordance with the description contained in 
Exhibit A attached hereto and made a part hereof, as 
drawn in accordance with a survey made by Sailer & 
Sailer, Civil Engineers and Surveydrs, 64 Broad Street, 
Elizabeth, New Jersey, dated January 7, 1963. 


ZONING: Area is zoned for IBM's use. 
LEASE TERM: 17 Years. 
RENEWALS: Three 5 year renewals. 
ARCHITECT: Victor A. Lundy 

Penthouse 


6 East 65th Street 
New York 21, New York 


TAXES & INSURANCE: They are not to be considered in this proposal. However, 
responsibility for these items will be negotiated by tne 
parties at a later date. 


MAINTENANCE: The landlord shall be responsible for major repairs to anc 
replacement of the building equipment such as heating, air 
conditioning, mechanical aad. electrical, and similar fix- 
tures, appurtenances and equipment where such repair and 
replacement are necessary because of defective material 
and faulty installation, normal hardwear, decay, fire and 
other causality. Major repairs and replacements shall in- 
clude any single repair or replacement which costs in ex- 
cess of $500.00. Landlord shall keep in repair the roof 
and exterior of the building and shall be responsible ior the 
exterior building repairs and maintenance including, without 
limitations, all structural, wall, floor anc ceiling repairs 
and replacements, of all repairs and replacements made 
necessary by structural failures and defects, except where 
such repairs and replacements are required because of -__ 

tenant's negligence. 


LEASE FORM: Standard IBM iorm will be used as applicable. 


May 23, 1963 


PROPOSED BUILDING IBM ELIZABETH SALES OF FICE 


ae acl 


(Cranford, New Jersey) 


GENERAL CONDITIONS FOR PROPOSAL: 


APPROXIMATE BUILDING SIZE: GROSS SQ. FT. 


Basement (on grade) 
lst Floor 


TOTAL 


IBM 
Tenant 


TOTAL 44,557 


ESTIMATED COSTS: 


Building (including architect's fees) $1, 030, 000, 
Land (including additional site work) 200, 000. 


Expenses to-date 12,500. 


TOTAL . $1,242,500. 


SERVICES: 


Rentals and sublease rentals quoted are not to include 
services. All services will be provided by IBM. The 
tenant will be charged their proportionate share of 
said expenses based upon the relative ratio that their - 
area represents to the overall area being serviced. 


OTHER EXPENSES: 
To be entirely the investor's responsibility - interim 
financing, taxes and insurance during construction, 
completion ' onds, legal fees, and all other financial 
items incidental to the acquisition of the land and the 


completion ofthe building. 


25a 
Sa:rter & SAILER 


CIVIL ENGiINECRS AND SURVEYORS 


: THALCHHONS 
GIKTY FOUN DXOASD STREET ‘ 


. utes 1-275 
EuvrzaAu)tTn 4.6 J yt re 20: 
15,294-15,572-15,520 

T.B.M. GANDEN SSAVS PARK AAT 

TRACY, CxARCORD, NEW JERSAY 


BSGINNING at the corner formed by the intersection of the soutbwost 
of Cleary 


exly lino 
Avenue and -the northwesterly line of Jackson Street and ruanix; 
thonce (1) south 51 dogrees 55 cinutes 20 seconds weet and along suid norsnwest- 
erly linea of Jnckson Avenue a distsace of 755.41 feet to a point in the sastorss! 
richt-of-way lino of the Garden State Parkway, Route 4; thencatho following “thre's 
coursos ani distences along cuid exutrrly right-of-way lino of tke Gargen State 
Purkany, Route 4; (2) north 21 degrees 34 cinutes 15 seconds east a distance of 
65.72 feet to a point; (3) north 19 degrees 3% sinutes 05 seconds west a distance 
of 138.33 feet /Ao a point; (4) north 12 degrees 15 minutes 04 seconds enst a cic 


.tance of 69.70 fwet to a point in the southeasterly line of Parcel “R92, as cho-.a 


On o wap ontitled, “Yew Jursey Stato Hixhway Departzent, General Proporsy Parce® 
Hap, Roure./», Parkxaay, Sectics 6, Contral ‘ve., Clark Twp. to Lehigh Valley 2 =. 
Cranford Twp.™, Sheot 6/13; thence (5) north 51 dogrees 55 minutes 20 seconds 
Oant and along said southossterly line of Parcel xR92 a distance of 6-42 foot 
to a point; thonce (6) north 3A doyraes O04 minutos 40 seconds west and alongs 
the northousterly lino of eaid Purcol XR92 a distanceo of 5.32 fect to ua point 
in tho sforenontioned ousteriy right-of-way tine of the Garcon State Parnway, 
Routo 4; tuence (7) north 12 dezroos 15 zinures O% seconds east and along eaic 
ossterly right-of-way line of the Gardca State Parkway, Roure &, a distance of 
148.37 foot to a point in the sourheustoriy lise of Parcel 95, ac chown on tie ~ 


s 2 
above cuscriboed State Highway Departaent Map; thence (3) north 51 cegzreos, 55 i 


and alons tho norsheusters 


point in the aforenensioned custeriy right-ol-say lino of the Garden State Parke 
ny, Route 4; seunce (10) asstherly sions a curve to the lefts having a racius o: 
6155.00 co:t, sefac aiso sloag salcé aasvasiy sightestewsy liso of the Garces H 
State Pro%swse:, Rowta 4%, en ars @ietansa ce: EoS5et4 Leet $0 a point da tho soutie ' 


easterly linu of Parcel XRLNIC, as chown on tho above coseribod State Righway 


26a 


Saicer & SAILER 


CiIV:L ENGINEERS AND SURVEYORS 


GikTY FOUR GASDAD STACCT 


TELEPHCRS 
Evizatvctn 4.N J 2 


FLAnOcKs 1-2:52° 


a5, 294-15, 57L-1 Aaca Cooc 20° 


State Parkway 
ra, Now Joreey 


’ 
2 


_— 


es 


Deparinent Map; theacs (12) norta- : e 35 tes 20 seconds east 
nal 
w 


along caida southeasterly line of Parce2 apt L41C, a cistanco of 62.15 foot te 

a potat; thence (12) north 33 dogrzes 04 winutes 4O secorcs west and along 

tho northeasterly iino of Purced XRL41C, a distance of 44,65 Zoot to @ point 

in tho aforemcationed Gasterly right-of-wiy lino of tho Garcon Stato Parkway, 

Routo 4; theneg (23) «2 ; elong a curve to the loft having a radius of 

6150.00 fect, boing alco along euid easterly right-of-way lino of tho Gardoa 

State Yarkvay, Route 4, an are distanco of 93-10 fact toa point in the south- 

exstorly line of Parcel XR1046, as siiown on tho above doseribed Stato Righuway 

Departmont Map; thence (14) north 51 dosroea 55 sinutes 20 seconas easct 

along ouid southosasteriy iine of Parecol XR106, a distance of 85.25 feot 

point in the aforesaid southwosterly lino of Cleary Avonuej thence (15) 

38 docroes O4 minutos 40 seconds cast hac alongs Gaid southswosterly line 
distance of 620.00 -to the aforementioned northuvetor.y 

Soginniage 
a Zoresoing wistien is Gravn in cccorcance with a survey ma da by 


ns 


& Sailer, Civil Engineers & Surveyors, 6& Broad Ste, Slizabeth, Ne Joy Ga 


néz Yo 
January 7, 1953- ; 
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Exhibit B, Annexed to Affidavit of Alan J. Hruska— 
Letter, Dated June 6, 1963, With Enclosures. 


(See opposite and following pages.) [= 


A M. KOUFMAN 


292 


1330 Bcac nN STREET 
BROOKLINE 46, MASSACHUSETTS 


TcLewHone ASPinware 7-2468 


June 6, 1963 
IBM Corporation 
425 Park Avenue 
New York, New York 


Attention: Mr. Thomas F. Daly, Administrator 
Real Estate Department 


~ Re: PROPOSED IBM ELIZABETH SALES OFFICE 
(Cranford, New Jersey) 


Dear Mr. Daly: 


lam enclosing hcrewith my proposal for the above 
captioned building, in accordance with the requirements as set 
forth in yours of May 23. 


. trust 1am not being presumptuous in making a further 
proposal as follows: I will lease this property to you for a term of 
seventeen (17) years with three five (5) year options for $95,000 per 
year, net, net, net up to, inclusive of the second five (5) year option, 
the third five (5) year option ata rental of $48,000 per year, net, net. 
During the twenty-sixth (26th) year you may buy the property from me 
for $575,000.00. 


Thank you for the opportunity of participating in this 
proposal and trust that the enclosed is favorable to your needs. 


Very truly yours, 


‘ 


Enclosure Manuel M. Koufman 


KOUFMAN CONSTHUCTION OF BOSTON,INC. 
LEGION OLVELOPMEFIT CORPORATION: KOUFMAN OCVCLOPMENT CORPORATION EAST COAST OEVELOPMENT CCRFORATION 
NEW DCOFORD SHOPPING CEeNTEN. Inc ON YN OCVFLOPMENT CORP 


30a DATE: 


Mr. Thomas i. Daly 
Real Estate Lepartment 
IBM Corporation 
425 Park Avenue 
New York 22, New York 
RE: Froposed Building for IBM 


Dear Mr. Daly: 


June 5, 1963 _ 


Elizabeth (Cranford) New Jersey 


In reply to your letter of May 23, 1963 covering the subject location we 
would like to submit a proposal, in duplicate, as outlined below. 


RENTAL: We have completed at least one of Ite.s 1 


through 4, and in addition Items 
you have requested. 


5 and 6 as 


OPTION TO PURCHASE: IBM will have an option to purchase the 
property as specified in Item 5, with the 
understanding that IBM may have to assume 
outstanding mortgages. I have indicated my 
thinking at this time as to whether or not IBM 
will be responsibie to assume the mortgages. 


We understand that we will be required to pur- 
chase the land and reimburse IBM, or its rep- 
resentatives, for any expenses that may have 
been incurred up to the time of said purchase 


in connection with this program. 


We agree to 


accomplish this within thirty (30) days from the 
time the project is awarded to us. 


ITEM 1 


‘Il will lease the entire building to IBM for a term cf 17 years, with IBM being 


responsible for the maintenance, at an annual rental of: 


With an annual rental for the entire building 
During the first 5 year renewal term cf: 
During the second 5 year renewal term of: 
During the third 5 year renewal term of: 


$ 96,600.00 


$ 73,600.00 
$ 65,000.00 


$ 57, 600.00 


Mr. Thomas F. Daly 3la 
RE: Elizabeth Sales Office 
(Cranford, N. J.) 


ITEM Il 


I will lease the entire building to IBM for a term of 17 years, with the 
landlord being responsible for the maintenance, at an annual rental of: 


$_99, 600.00 _ 
With an annual rental for the entire building 
During the first 5 year renewal term of: $ 76, 600.00 
During the second 5 year renewal term of: $_ 68, 600.00 
During the third 5 year renewal term of: $ 60, 600.00 


ITEM III 


I will lease the entire building to IBM for a term of 17 years, with IBM 
being responsible for the maintenance,at an annual rental of: 


$_96,605.00 

And I will sublease back from IBM 13,264 net square 
feet, for a ter.:: of 5 years at an annual rental of: > $ 36 000.00 
With an annual vental for the entire building lv 

During the first 5 year renewal term of: F $ 76, 600.00 

During the second 5 year renewal terrn of: $ 68 600.00 

During the third 5 year renewal term of: $__ 60,600.00 
ITEM IV 


I will lease the entire building to IBM, with the landlord 


being responsible for the maintenance, at an annual rental of:$ 99, 500,00 
And I will sublease back from IBM 13, 264 net square feet, 


for a term of 5 years at an annuai rental of: '. $36,000.00 
With an annual rental for the entire buiiding pe 8S. 
During the first 5 year renewal term of: Re ae S$ 976.8 9.u*_ 
During the second 5 year renewal term of: . $_ 68,4 ° 0° 
During the third 5 year renewal term of: $_60, 600, v9 
ITEM V 


If}M will have the right to rurc::3se the property for the amounts specif d 
on the following page, wh.ch will i:clude the outstanding mortgages, in con- 
junction with the foregoing items. lh (will, will not) be necessary for IBM 
to assume the outstanding mortgages. Ihave aiso indicated those instances 
where I would not be willing to sell the building. 


Mr. Thomas F. Daly 
RE: Elizabcth Sales Office 
(Cranford, N. J. ) 


UPON COMPLETION ITEM 1 ITEM 2 ITEM 3 


During 6th Year $1,268,000 $1,268,000 $1,358,000 


During I]th Year 1,010,000 1,010,000 1,100,000 


During 16th Year 825, 000 825,000 


700,000 700,000 


During 2lst Year 


During 26th Year 620, 000 620,000 


During 3lst Year 565,000 565,000 650,000 


ITEM VI 


1 realize that the cost for the land, building and expenses to-date, indicated 

in the General Conditions of the Proposal, are estimated figures and my annua! 
rental is predicated on the amount indicated. Il wish to advise that this annual 
rent will be adjusted as follows: 


a) Any amount in excess of the amount indicated will 
increase the annual rental by multiplying said amount 
by the following percentage: 7A % 


b) If the amount expended is less than the amount indica- 
ted, the difference will decrease the annual rental by 
multiplying said amount by the following percentage: a 70 


This is to acknowledge that I have received, read, and thoroughly understooc 
the information contained in your General Conditions for Proposal, dated 
May 23, 1963, and the information submitted is in accordance with the par- 


ticulars outlined in said Conditions. 


Very truly yours, 


Firm Name: 


Address: 


(This page intentionally left blank.) 
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Exhibit C, Annexed to Affidavit of Alan J. Hruska— 
Letter, Dated June 24, 1963. 


(See opposite page.) [= 


35a 


June 24, 1963 


Mr. iManucl Koulsnan 
133G Deacon Strect 
Brookline 46, Liassachusetts 
RE: Elizabeth, New Jersey 
Dear Mr. Koufman: 


We reviewed the bid you submitted for the above mentioned 
location and after carcful consiceration found that you were 
the successful bicder. 


We would appreciate your contacting the architect for the 
job, ir. Victor Luncy, pertaining to the plans and speci- 
fications, ana to take whatever steps are necessary to see 
cure the land for which IB). has arrangee in your name. 
For your information the following io Mir. Luady's firm 
name, address and telepnon? auraber; 


“Mr. Victor Lundy 
Penthouse 

6 Kast 65th Strect 

New York 21, New York 
212 YUKkoa 3-3993 


Very truly yours, 


/ 


‘ 
"ine reg e . 
/ y carnal 
/ Geo. C. Rog x, Scanager 


/ Real wstate Cevartrwicnt 


U 


) 


GCK:r ee ly aes 


Lea] 
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Exhibit D, Annexed to Affidavit of Alan J. Hruska— 
Pages From Deposition of Plaintiff Manuel M. Kouf- 
man. 


(See opposite and following pages.) 


16 


17 


18 


M. 


been marked Defendant Ifi Exhibit C for identification 
end ask whether you recognize thet docment (hending to 


the witness). 


A 


from lir. Roper. 


Q 


June 24, 19637 


> 


A 


Q 


bid op2ning, did thet happen before or after you received 


a copy of Pefandans itll Exhibit C for identificction? 


A 


37a 
Koufr2n 79 
letter frc: Mr. Roper of IM to Hr. Koufi:cn, 
dcted June 24, 1963, marked Defendsut sri's 
xhibit C for identification.) 


I show you a docicicnt, Iir. Koufcran, which hes 


Yes. This is a copy of a letter I received 


That letter bears the date, doos it not, of “ 
sf m 

It docs. 

Do you recall when you received thet letter? 


Probebly June 25th. 


\ 
On the oceesion that you attended the ecntractors' 


I don't remember. 


Whore was th? coatrectors' bid op2nir3 heid? 


Whac room? Do you reestl? 
No . 
Wen it on the ground floor? 


Ho, I don't tiin': 90. 


38a 


Kouf..an £0 
Q One of the urzer Lloors? 
A One of th2 -- a aceting hall. 
IM, LAV: This is the Waldorf Astoria Hotel 
we axe telling clout. 
HR, NEUPHILL:  Thet wos my understanding of 
the answer. 
TiS WITIZSS Yes. 
Q How did it cone about that you attended thet 
meeting, tir. Koufccn? 
A On arrival at 425 Park Avenue on the day that 
that -2eting took plese, lr. Roper told re tint such a 
meeting was taking plece end esked if I would attend. 
Q Was anyone else present at thet reeting tnt 
you had with Iir. Roper? 
A Hr. Daly was present. 
Q Was enything else caid during the course of 
that cenversetion? 
A Yes, 


Q Wheat wes said by you and what wes said by 
A I said, "Wace do you wrnt m2 to go to the mostic. 


And one of then replied, “ilell, we're going to 


op2n tha bids; end you being 60 knovlecsecble about 


24 


25 


39a 
Keufnman 91 


track of this as he read them off with the acounts. 

Q Did you keep track of it on one of those foras? 

A I think I did. I don't remember. 

Q During the course of the bid-opening were ény 
more bids reccived, other than the four which you recall 
having been received when you got there? 

A Not to my knowledge. 

Q Who were the four bidders who bid at that bid- 
opening? 

A I only remember the newe of the low bidder. 


Q Who wes that? 


> 


Mehoney-Troast, 

Q Was anyone there from Hénoney-Troast Coupany? 

A It was announced thet originally they hed ex- 
pected all the bidders to be present; then they advised 
all the bidders thet they are not to be present, and 
therefore nobody else wes there, 

Q tho announced that? 

A Mr. Lundy, I think. 

Q How Longs, did it take to open th2 bids? 

A Openin,, end ‘recding four bids took ésout a 
half hour. | 

Q What was the lov bid? 


A Well, I think -- with the contingencies that 


40a 


{ Kou fran 92 
2 they wanted, end there were supplementary parts and so 
4 forth, I think it came to about a million six or & million 


six fifty. 


4 
5 Q What did thet bid include? 
6 A I don't remember. All the requirements thet 
+ the architect set forth in the specifications for bid. 
8 Q But you recall the total emount of the low bid 
9 to be in the range of a million six hundred thousand 


dollers to a million six hundred fifty thousand dollars; 


is that correct? 


A That's what I recall. Including the iteus 


that he felt were mandatory. 


Q Did you meke any calculation at chat tice of 


14 

15 what your annual rent would be under your proposal? 

16 A I did. 

17 Q What was the annual rent that you calculated 
1g on the basis of the low contractor's bid? 

19 A Between ore hundred forty-five end one hundred 


20 fifty thousand dollers a year. 

Q Yow did you make that caleulation? 

A L tori: the low bid -- 

Q What figure did you use? 

A I thin'’s a million six I mty have used. 


I took the cost of construction as they had 


4la 
Kou fran 100 
realistically this can be , oduced in, aad then that has 
got to be interpreted into the economy as it would cf- 
fect the contrector," end it wes for thece recsons that 
I felt scnewhere in the neighborhood of a hundred to a 
hundred thirty thousend dollars might be realized in 
doing this. 

Mr. Roper then said, L, we want to save all 
the money we cen because we have an intracompany problem 
that we're not free to discuss with you. but, in short, 
you see, if we meet certain economic factors, we can 
prosecute this job without going to higher euthority. 
And if we cen't, then all hell treaks loose because ve 've 
made a gross nistake and we have to go hack to higher 
authorities, a if you could save us a couple of 
hundred thousend dollars, that would keep us in the reeln 
of being able to make the judgment quickly ourselves en 
presecuting this job." 

I said, "I can give you no essurance of a 
couple of hundred thousand, but I would say 4 wouldn't 
work on it untless I felt roason-bly certain thet I ccald 
effect a savings of at Least cbout e hurdred thouscni or 
a hundred-scze-odd thousand." | 
"How Long would it cane yout" 


I said, "I doa't know." I said, “fhis aw 


1 


Koufuan 114 


2 week end work in his office. 


Q Did you come down the follcwing week? 

A Yes. 

Q Whon Jid you sce on that occesion? 

A Mr. Chessa; and I think the man from the form 
company in Portlend, Oregon,was there, 

Q Was anyone else there? 

A Different people were in and out. I don't 
think they were active participants in wact was taking 
place. 

Q Did those conversations teke place before or 
efter you received a copy of Defendant IFM Exhibit C for 
identification? 

A I thints maybe soue before end maybe som? efter. 
I don't remeber. 

Q Mr. Koufman, you aver in paragraph 4 of the 
complaint that on or about June 25, 1953 plaintiff ond 
LEM entered intu a written contrect whereby plaintiff 
agreed to cevelop for Imi a trect of Land in Cranford, 
liow Jersey, ani to leese tn buildirz constructed on 
said lend to Ik with an option to Ii! to purchicso the 
Land and buildirz, all under tha terms ane conditions 
set foxth in the contréct. 


Do you recall neaking that avernent? 


o a 


1 Kourman 

2 A I dicn't drow that; wdiasinu’ drew it. 

3 Q pis you know anything «bout that averment be- 
4 fore the complaint was drafted? 

5 MR, LAYTCH: If you are going to esk Hr. 

6 Koufman any questions about the complaint itself, 

5 I will object. If you want to asx him the basis 

8 of his grievances ageinst IBM, that's perfectly all 
9 right. It's a legal document you have there, Mr. 
10 Hemphill. 

u MR, HEMPHILL: tI'Ll rephrase the question. 

12 Q Mr. Koufmen, you have alleged thet on oF about 


13 June 25, 1963 you and IDM entered into a written camtract. 


Wes that a single document? 


14 
15 ‘& No, I don't think s0. 
16 Q What documents comprise the contract made on 


17. or about Jun2 25, 19637 


18 A The invitation to bid and the bid, items re~ 


19 ferred to 4& Exhibits lL and 2 -- or A and B. 


20 a Is there anything else? 


HR, LAYTON: Will you she thos2 to the wit- 


nessSe 


23 Q You have identified, have you not, Hr. YouGaca, 


Defeadent IL Exhibit A for identification as being one 


25 of the crcunents so elein constitutes the contract sued 


44a 
Koufiiin 116 


upon? 

A Yes. 

Q You have also identified, have you not, De- 
fendant IL Exhibit B for identification as one of the 
documents comprising the written contract you are bringinz 
suit upon? Is that right? 

A Yes. 

Q Are there any other docunents you claim con- 
prise the contract su2d upon in this Lavsuit? 

A Not to my knowledge. 

Q Does Defendant IBM Exhib.t C for identification 
constitute on2 of the dociments? 

A This was stapled to it. I thought this was 
Stapled to this (inliceting). You did have it stopled 
to the docunencs. 

Q 1 don't think I did. 

MR, LAYTON: It's been marked separately, 

THE WITESS: If it's marked separately, then 
that is ae the letter of June 24, 1963, ec- 
knovled«ing <= : 

Q So it is your testimony that Dafcadant iti 
Exhibit C for icsnrification is one of the diene 
constitutlis the contract upon which you cre brinzins 


suit; is that correct? 
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A Yes. 

MR. LAYTCI: Tne originel. I'm assunirg we 
understénd that Mr. Xoufman would have reccived 
the original of IIM Exhibit C for identification 
and that C is a carbon copy. 

MR, HEMPHILL: Let the record so reflect. 

Q Are there any other docunents, Mr. Koufman, 
that you claim constitute the contract pon which you 
are bringing, suit? 

A Not to my recollection. 

Q You stated, Mr. Koufman, that the m2cting at 
the Waldorf took place on a Wednesday. 

& I think so.: 


Q According to your recollection, And thet you 


“plenned to start work about Monday or Tuesdey of th2 


follswing wee'e, is that correct? 

A I think so, | 

Q Did there cone a time when you met with Mr. 
Chessa and lir. Lundy and vepresentetives of Nahoney- 
Troast and discussed further the question of reducing 
the cost of constructfon? 

A Yes. 

Q When did that tase place? 


A Most of that took place in New York, at the 
7 
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IB:i office, but a good portion of “— was handled by 
Mr. Rubin, whom I brought down from Boston. He was 
present at all the meetings with these people. I was 
only present at some of them. 
Q Can you fix an approximate date upon which 
your first such conference took placc? 
A I think it started the week after this meeting 


took place. 


Q What is Mr. Rubin's first neme? 
A Richard, 
Q Does he have a middle neme? 
A B. 
Q By "B", do you mean middle initial? 
A Yes. | 
Q What docs the "3D" stani for? 
A I don't know. 
Q How do you epeli tir. Rubin's last neme? 
A R-u-b-fLen, 
MR. LAYTON: You have this already at the out- 
set. 


MR, HESTHILL? Possibly, but I've finished 
that perticular esprct of tho questioning and I'n 
prepared to mceve on at this tira. 


Q What is tir. Rubin's citle in your employ, Hr. 
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the papers so that I could prosecute this contract. 

Q Was that before or after the final estimated 
cost was fixed? 

A I think it was after. 

Q And your recollection of the point in time that 
the final costs were fixed after efforts to reduce costs 
had been made occurred either in the first, second or 
third week in August; is that correct? 

A I think so. 

Q Did you take any steps in June, July or August 
to tie up the land in Cranford? 

A I was told by Mr. Daly that it wasn't necessary 
because they had it well in control and were not in 
jeopardy of losing it. 

Q When did Mr. Daly tell you that? 

A He told me that immediately after I was noti- 
fied that I was’ selected as the one with whom they would 
enter -=- whose contract they accepted. 

Q Are you referring to Defendant IBM Exhibit C 
for identification when you speak of that notification? 

A My memory serves me vaguely that I was notified 
orally that I was selected,and that this Letter of June 
24th came in after I was orally selected, in which case 


the conversation with Daly about acquiring the Land could 


LT 
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have taken Place prior to June 24th. But, nonetheless, 
When I was advised I had been the Successful bidder, I 
offered to take the necessary steps to buy the land; and 
he said, "There 18 no rush about that. We've got it well 
tied up." 

Q Was there any further conversation you had with 
Mr. Daly or anyone else at IBM with reference to your 
taking steps to secure the land in your own name? 

A No. 

Q Just that one discussion with Mr. Daly shortly 
after you had been notified that you were the successful 
bidder or Shortly after you received this — 24 letter? 

A No, I mentioned it at one or two other occa- 
sions, Each time, he gave me the same answer that there 
was, in this ease, no eect oi concern about acting on 
the land because it was well tied up and they were not 
in jeopardy of losing it. 

Q Who advised you, Mr. Koufman, of the estimated 
cost of construction after the work of cost reduction 
had been done ?: 

A Mr. Rubin. 

Q Did you talk with Mr. Cees about the final 


estimated cost of' construction? 


A I think he sat in many of the meetings, and I 


24 
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A I don't know, | 

Q Did I!ltf ever advise you of the particuler iter 
in your June 5, 1963 proposal that they were interested 
in? 

A I was advised of that the day I errived in 
their office, before we went up to the opening of the 
bids, 

Q What item were thay interested in? 

A I. 

Q Who told you that? 
A Mr. Daly and Mr. Roper. 

Q Did anyone else tell you thst IBM was interested 
in item I? 

A Only they. 

Q You made references to discussing with Messrs. 
Daly end Roper the consequences of 2 possible chanze in 
the money market. What change in the money merket wes 
anticipzted by you at that time? 

A There was an icninent chenge thet would re- 
flect onywheres from a quarter to a half or thres-quertexs 
of a point, depending on the nature of the vehicle tire 
you were d2aling with. 

Q With reference to the Cranford project, whet 


change in the money market did you anticipate during 
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Pages From Deposition of George Reper. 


(See opposite and following pages.) gas 
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me and 1 kept a dia 
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then? 


hot had a pretty good 
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indi- 


ry, but that is all long 


I don't mean a diary. I kept a log, a calendar 


d trigger tine refer 
But you didn't reta 


No. 


ences and dates, 


in this? 


Well, you did ask for a response to this re- 


bids by June 6, 196 


Right. 


3? 


Is it correct that the opening of the contrac- 


ters' bids took plece end was scneduled to take place 


sonetine 


A 


after June 6, 1963? 


I am not sure. Pk 


Do you recall? 


now it gid take place 


in 


the plan dictated or requested by Lundy of June 19th, 


Q 
A 


Q 
the prepe 
23, 1963 

h 
with Ton 


q 


June 19, 1963, that time was suggested by Lunc;? 


b think tt was. 


Dic you participets 


in any way in evelucting 


sols that Ili received in response to the hey 


letter? 


Only to discuss var 


+ous aspects and angles 


Daly in his negotietion of selection. 


Could you tell me, 


to your best ability, 


the 


6 


~! 


2% 
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Substance of your discussion with Ton Dely on receipt 
of these proposals? 
A Specifically, that we were interested again 


to the simple efforts, to the devclaprent of the fast 
buildup of a more or less recent policy of the last fe:; 
years, having built buildings for IBi growth, to have 
buildings built for us that involved tenant Space as a 
growth buffer. 

Q You m2an subtenant space? 

f That's right. Sometimes twenty-five and fifty 
percent of the stores are built and we were building on 
a progressive anticipated growth of the office. It had 
to become an increasing interest to determine and nake 
plans for a program with the investors coming in on sore 
of the responsibility, subleasing the space, because it 
was an ever-increasing burden of effort and responsibilic: 
on the part of every swell, little department, 

In the case of the Cranford site, we were nore 
then others, ourselves, personally, and the department, 
and Tom valy, were more interested in the sublease fectur: 
and the possibility of expense respensibility by the 
investors then the average building, because Lundy's 


designs called for a big bay middle, and space for the 


tenants would be four corners, 
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2 
But it wouldn't be as flexible as by a section 
’ on the second and third floors, 
, So that the sublease consideration, I remember 
; discussing specifically with Tom on the basis of how 
. much that meant specifically in the Cranford project. 
: That Hr. Koufmen's bid on the office involved 
6 or 
: Subtenants' responsibility, that in my general, rather 
| Specific material, was that thing that put him over in the 
af advantages over the second bid, to be the successful 
MN  pideer. 
* He was not, as I recall it, the low net, the 
lt lowest net dollar bidder, 
oe Q Mr. Roper, I will hand you a copy of Defendant 
- IBM's Exhibit A for identification. Coulg you indicate 
-t to me in the attachments thereto which portions related 
u to what you just described aS your interest in the sub- 
16 tencnt feature? 
9 A It involved the issue of this lease-back spice 
si for subtenants in itens 3 and 4, 
21 Q Could you tell me how? 
22 A Yes. Tho investor in thet item, in thet Optics. 
23 Was offered to lease back at a figure to be indicated, 
24 Sublease back from Ip! those thousands of Square feet, 
25 


which in the case Of Cranford were in the four corners of 


24 
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oo 


the building. 

This relieved ICN of the vicissitudes of the 
connections of the problem of market in Cranford, the 
future market, for the next five years, 

Q This with @ view toward the latter part of the 
lease term, in the event IE! warted to use less of the 
space for itself? 

A No. This was specified, that for this speci- 
fied portion of square feet for a period of five years, 
which is the period we anticipated not needing the square 
feet, that the landlord would entirely take care of that 


subleas= problem and just take that, in effect, cost off 


Q Are you indicating, Mr. Roper, that item 3 or 
4 relates to the first five years of the lease? 

A That's right. 

Q And you were interested in learning what the 
rental would be during the first five years, and whether 
IBM was going to be relieved of the responsibility of 
the rental of 13,264 net Square feet? 

A That's eens, 

Q Do you recall anything else from your discussioi 
with tir. Daly about the proposels that cane in? 


A Only as I indicated that that was a specific 
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alternate that was uppermost in mind in the discussions 


and was the major edge that one bidder gave. 


As I recall, that bidder Overcame some of the 


adventages of the other bidders, at least one of which 


was, I think, also on a net lease dollar basis. 


with Mr. 


Q 


A 


Q 


Do you recall discussing Mr. Chesbro's bid 
Daly? 
Not specifically. 


Do you recall coming to any decision with Hr. 


Daly as to who of the bidders were going to be selected? 


A 


No specific memory. I remember the conclusion 


came and I agreed with it. I know what happened. I don't 


remember specifically any conferences, 


Q 


Was that a joint decision between you and Hr. 


Daly and could you tell me how the decision was arrived 


at? 


A 


The decision was pretty much arrived at based 


on an enalysis of a1] the factors, of all the alternates, 


and we had the advantage of alternates. It resulted in 


a@ recommendation by Mr. Daly that I concurred in. 


Mr. Dely made the actual recommendaticn? 
Right. 
And you concurred in that? 


Yes. 
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tlo. 27 for identification.) 


Q Ca you identify that writing on that document? 


A No. 

Q Then you really have no knowledge about this 
at all? 

A No. 


MR. LAYTON: Mr. Hemphill, could we get a copy 
of the approved Proposal on the Cranford project? 

MR. HEMPHILL: I would like to take that request 
under consideration and advise you. 

MR. LAYTON: All right, fine. 
Q Mr. Roper, did you attend the June 19, 1963 


Opening of the contractors’ bids? 


A Yes, 

Q Where was that? 

A At the Waldorf Astoria Hotel. 

Q Do you recall whether anyone from IBM communi- 


cated with the individuai or company that was selected to 
90 ahead with the uevelopment of this Project befor: 


June 19, 1963? 


A No. 
Q You don't recall at all? 
ry No. 


Q “Do you know whether they did at all? 


(This page intentionally left blank.) 
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Exhibit * Annexed to Affidavit of Alan J. Hruska— 
1963 Equalization Table From Union County, New 


Jersey. 


(See opposite page.) = 


Seecion S4:%18 of che Bevised Stetutes reeuires tre Sonunes taned of 


‘S.vacion to eemnlate its ecnalizarion of the resl aroperty vasuetions 
» in vhe saveral tavinn districts before the tenth dsy of Maresh. 
Mirswant to Sceetion 54:3-19 of the Rev" Stateres, one certcisiad 
copy of such equalization trbie. as cor t¢, shall be transmitsed 
to each of tia following - one to the % cctor, Division of Taxitia:; 
one 10 the Division of Tax Appeals; one vo the Director, Division uo: 
Sudyet and Accounting; and one to cach taxing district in tne County. 


TAXING ASSESSED RATIO PERCENT} AMOUNT BY AGEREGATE 
pISTRICT VALUE OF OF AGE aY Wi ICH TRUE VALUE 
RECE| VEEN ASSESS- WHICH ASSESSED 
PROPERTY ED TO ASSESSED VALUE 
Mt tyey TRUE VALUE SHALL 3E 
pee VALUE SHALL BE INCREASED 
ail INCREASED OR 
c 0 ee ee OR DECREASED 
BY SETS OTe DECREASED 
Serkeicy Hts. $ 18,906,850. 18.96 427.42 $ 80,612,822. $ 99,719,672. 
Clark 40,089,400. 40.74 145.45 58,313,643. 98,403,042. 
Cranford 36,212,000. 24.50 308.16 111,592,081. 147,804,081. 
Elizabeth 143,039,850, 31.56 216.85 310,191,613. 453,231,463. 
Fanwood 19,025,550. 39.79 151.31 28,789,353. 47,814,9¢2. 
Garwood 5,755,885. 26.23 261.24 16,188,025.  21,943,96¢. 
— Hillside 56,°97,600. 35.11 184.81 105,158,024. 162,055,824. 
Kenilworth 12,558,750, 20.53 387.09 48,613,926.  61,172,67¢, 
Linden Ny Te i Te OSS 344, 744, 29% 443,458,062 
Mountainside 21,218,250. 30.44 228.51 48,486,947, 64,705,i5". 


New Providence 


35,429,110. 40.21 148.69 52,681,086. 88,110,196. 


Plainfield 


72,700,575. 


31.00 222.58 161,817,408. 234,517,983. 
39,258,350. 26.48 277.64 108,942,730. 148,131,( * 


Rahway 


Roselle 


25,107,425. 25.18 297.14 74,604,350. 99,711,775 
Roselle Park 16,159,200. 24.76 303,87 49,104,127. 65,263,327. 


Scotch Plains 47,580,000. 37.85 164.20 78,126,737. 125,706,737 


Sprinefield 48,791,300. 37.69 “165.32 80,662,931. 129,454,23) 


Sussrit 79,155,000. 37.06 169.83 134,431,076, 213,586,076 


Union 100,002,70C. 22.9C 336.68 336,690,313. 436,693,015 


wen ce seid 91,658,775. 30.69 25%.46 165,246,820. 236,9°5,5535 

tinfield 611,575. 44.50 124.71 762,750. 1,374,325 
GERTIFICATS CF CoCNdY SOARD OF TAYATION = 

‘euereby certirv, this twenty-rixth day of February, 1963, that the 

hetero sty tele shows the ausessed vaiuations of real property, the 

ratcg of hee sntentu te tine value, the pereentases by which such 

Voluctiona Tove Leon sneered or decressed, anu the tris vpluations as 

Lineliv deteremined by us ror tle year, - Da i dae 
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Exhibit G, Annexed to Affidavi: of Alan J. Hruska— 
1963 Abstract of Ratable: for Union County. 


(See opposite and following pages.) => 


ABSTRACT OF RATABLES 
UNION COUNTY 
1963 


UNIS.) COUNTY 80ARD OF TAXATION 
THOMAS .. HON, President 
H. R *HEEL: © 
NEL’ 6 LCA: 
MAURICE. - O'KEEFi Decietary 
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Affidavit of John H. Grady in Support of Motion. 
UNITED STATES DISTRICT COURT, 
Sournern District or New York. 


[Samm Trriz.] 


State of New York, 
County of Westchester, ss: 


Joun H. Gravy, being duly sworn, deposes and says: 


I am the Assistant Secretary of International Business 
Machines Corporation (IBM), and T make this affidevit in 
support of IBM’s motion for partial summary judgment, 
pursuant to FRCP 56(b). dismissing the first claim as- 
serted in the complaint herein. 

Neither George Roper nor Thomas F. Daly, the IBV 
employees whose correspondence form the memoranda on 
which plaintiff relies, was ever authorized by IBM to 
execute or enter into any contract, lease or other imstru- 
ment on hehalf of IBM. Article VI, Section 1 of IBM’s 
corporate By-laws (copy of which is annexed hereto as 
Exhibit 1), which was in effect at all times material to 
this action, provides in pertinent part as follows: 


“Except as otherwise required by law or these By- 
laws, any contract or other instrument may be exe- 
cuted and delivered in the name and on behalf of the: 
Corporation by any officer (including any assistant’ 
officer) of the Corporation; and the Board or t 
Executive Committee may authorize any other agent 
or agents to execute and deliver any contract or 
other instrument in the name and on behalf of the 
Corporation, and such authority may be general or 
confined to specific instances as the Board or such 
Committee, as the case may be, may by resoultion 
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determine. Unless authorized by the Board or the 
Executive Committee or expres y permitted by 
these By-laws, no officer or agent or employee shall 
have any power or authority to bind the Corporation 
by any contract or engagement or to pledge its 
creuit or to rerder it pecuniarily liable for any 
purpose or to any amount.” 


Neither Roper nor Daly has ever been an officer or as- 
sistant officer of IBM, nor have they ever been authorized 
esnerally or specifically by the Board of Directors, the 
Executive Committee or any By-law to execute or enter 
into any contract, lease or other instrument on behalf of 
IBM. 


(Sworn to by John H. Grady, April 11, 1968.) 
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Exhibit 1, ‘unexed to Affidavit of John H. Grady— 
By-laws of IBM. 


(See opposite page.) 
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BY-LAWS 
OF 


INTERNATIONAL BUSINESS 
MACHINES CORPORATION 


ARTICLE I 


DEFINITIONS, ETC. 


In these By-laws, and for all purp.»ses 
hereof, unless there be something in the 
subject or context inconsistent there- 
with: 


(a) “Corporation” shall mean In- 
‘ternational Business Machines Corpo- 
ration. 


(>) “Certificate of Incorporation” 
shall incan the Certificate of Incorpo- 
ration as restated on May 1, 1958, 
together with any and al! amendments 
thereto. 


(c) “Board” shall mean the Board 
of Directors of the Corporation. 


(d) “whole Board” shall mean all 
the directors then in office, other than 
directors on leave of absence granted 
by the Board. 


(e) “stockholders” shall mean the 
stockholders of the Corporation. 


(f) “Chairman of the Board”, “Vice 
Chairman of the Board", “Presi- 
cent", “Chairman of the Executive 
Commitiee”, “Executive Vice Presi- 
dent”, “Vice President”, “Treasurer”, 
“Secretary”, “Controller”, “Assistant 

_ Treasurer”, “Assistant Secretary”, or 
“Assistant Controller”, as the case may 
be, shall mean the person at any given ‘ 
time occupying the particular office 
with the Corporation. 
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ARTICLE II 
MEETINGS OF STOCKHOLDERS 


Section 1. Place of Meetings. All 
mectings of the stockholders of the 
Corporation shall be held at the prin- 
cipal office of the Corporation in the 
State of New York or at such other place 
either within the State of New York or 
outside the State of New York but. with- 
in the United States as may from time to 
time be fixed by the Board or specified 
or fixed in the notices thereof. 


Section 2. Annual Meetings. The 
annual meeting of the stockholders of 
the Corporation for the election of direc- 
tors and for the transaction of such 
other business as ma peeeed come 
before the meetin shall Ue held on 
the last Monda of April of each year, 
if not a legal holiday, or, if such Monday 
shall be a lega’ holiday, then on the 
next succeeding Gay not a legal holiday. 
If any annual meeting shall not be held 
on the day designated herein, or if the 
directors to be clected at such annual 
mecting shall not have been elected 
thereat or at any adjournment thercof, 
the Board shal] forthwith call a special 
meciing of the stockholders for the clec- 
tion of directors to be held as soon there- 
after as convenient and give notice 
thereof as provided in these By-laws in 
respect of the notice of an annual mect- 

 ghe stockhe'ders. At such special 
seg the stockholders may elect the 
Grectors and tvansact other business 
vist» came force and effect as at an 
ances: wor ting of th2 stockholders duly 
called anc held. 


Secrion 3. Sp.-tc! Meetings. Special 
meetings of the stockholders, unless 
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otherwise provided by law, may be called 


at any time by the Chairman of tie 
Board or the Board. 


Section 4. Notice of Meetings. Notice 
of each meeting of the stockholders, an- 
nual or special, shall be in writing and 
given in the name of the Chairman of 
the Board or the Vice Chairman of the 
Board or the President or a Vice Presi- 
dent or the Secretary or an Assistant 
Secretary. Such notice shall state the 
purpose or purposes for which the mect- 
ing is called and the date and hour 
when and the »lace where it is to be 
held. A copy thereof shall either be 
served personally upon, or sent by mail, 
postage prepaid, :o each stockholder of 
record entitled to vote at such mecting, 
and each stockholder of record who, by 
reason of any action: proposed to be 
taken at such meeting, would be entitled” 
to have his stock appraised if such action 
were taken, not less than ten or more 
than fifty days before the day on which 
the meeting is called to be held. If 
mailed, such copy shall be directed to 
each stockholder at his address as it 
Pg on the record of stockholders of 
the Corporation, or if he shall hav2 filed 
with the Secretary a written request that 
notices intended for him be ziled to 
some other address, it shall be mailed to 
the address designated in such request. 
Nevertheless, notice of any meeting of 
the stockholders shal! not be required to 
be given to any stockholder who shall 
waive notice thereof as hereinafter pro- 
vided in Article IX of these By-laws. Ex- 
cept when expressly requ’ied by law, 
notice of any adjourned meeting of the 
stockholders need not be given nor shall 
publication of notice of any annual or 
special meeting thereof be required. 


Section 5. Quorum. Except as other- 
wise provided by law, at all meetings of 
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the stockholders, the presence of holders 
of record of a mujority of the outstand- 
ing shares of stock o the Corporation 
having voting power, in person or rep 
resented by proxy and entitled to vote 
thercat, shall be necessary to constitute 
a quorum for the transaction of business. 
In the absence of a quorum at any such 
mee.ing or any adjournment or ad,ourn- 
ments thereof, a majority in voting inter- 
est of those present in person or repre 
sented by proxy and entitled to vote 
thereat, or, in the absence of all the 
stockholders, any officer entitled to pre- 
side at, or to act as secretary of, such 
mecting, may adjourn such meeting 
from time to time without further no- 
tice, other than by announcement at the 
meeting at which such adjournment 
shall be taken, until a quorum shall be 

resent thereat. At any adjourned meet- 


Section 6. Organization. At each 
meeting of the stockholders the Chair- 
man of the Board or in the absence of 
the Chairman of the Board, the Vice 
Chairman of the Board, or in the absence 
of the Chairn.an of the Board and the 
Vice Chairmaa of the Board, the Presi 
dent, or if the Chairman of the Bos.d, 
the Vice Chairman of the Board, or the 
President shall be absent therefrom, an 
Executive Vice President, or if the Chair- 
man of the Board, the Vice Chairman of 
the Board, the President and all Execu- 
tive Vice Presidents shall be absent 2 
from, a Vice President shall act as ci...t- 
man. The Secret-ry,‘or, if he shall be 
absent from such on unable to 
act, the person (who shall be an Assistant 
Secretary, if any of them shall be present) 
whom the chairman of -such mreting 
shall appoint secretary of such mce.ing 
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shall act as secretary of such meeting 
and keep the minutes thereof. 


SEecTION 7. Order of Business. The 
order of business at all meetings of the 
stockholders shall be, insofar as applica- 
ble, as follows: 


1. Call to order. 


2. Proof of noti-t of meeting or of 
waiver therec 


$. Appointmen: { inspectors of elec- 
tion, if necessaiy. 


4. Turning in of proxies. 
A -worum being preseni, 
5. Election o .irectors. 


6. Othe. busi ess specified in the no 
tice of the ineeting. 


7. Reports. 
8. Unfin.. .ed business and discussion. 


Any items of business not referred to 
in the foregoing orter of business may 
be taken up at suca time during the 
mecting as the chairman of the meeting 
shall determine. 


Section 8. Voting. Except as other- 
wise —_— by law, each holder of 
record of shares of stock of the Corpora- 
tion having voting power shall be en- 
titled at each mecting of the stockholders 
to one vote for every share of such stock 
— in his name on the record of 
stockholders of the Corporation: 


(a) on the date fixed pursuant to 
the provisions of Section 5 of Article 
VII of these By-laws as the record date 
for the determination of the stock- 
holders who shall be entitled to vote 
at such meeting, or 


(b) if such record date shall not 
have been so F~ed, then it the close of 
business on t. y next preceding the 
day on which ». tice of such meeting 
shal! have becn given, or 
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(c) if such record date shall not 
have been so fixed and if no notice 
of such meeting shall have been given, 
then at the time of the call to order 
of such meeting. 


Any vote on stock of the Corporation at 
any meeting of the stockholders may be 
given by the stockholder of record enti- 
tied thereto in person or by proxy ap 
ointed by an instrument in writing, 
subscribed by such stockholder or by his 
attorney thereunto duly authorized and 
delivered to the secretary of such meet- 
ing at or prior to the time designated in 
the order of business for turning in 
= At all meetings of the stock- 

olders at which a quorum shall be pres- 
ent, all matters (except where otherwise 
provided by law, the Certificate of Incor- 
poration or these By-laws) shall be de- 
cided by the vote of a majority in voting 
interest of the stockholders prescnt in 
person or represented by proxy and en- 
titled zo vote thereat. Unless required 
by law, or determined by the chairman 
of the meeting to be advisable, the vote 
on any question need not be by ballot. 
On a vote by ballot, each ballot shall be 
signed by the stockholder voting, or by 
his proxy as such, if there be such proxy. 


Section 9. List of Stockholders. A 
list, certified by the Secretary, of the 
stockholder of the Corporation entitled 
to vote shall be produced at any meeting 
of the stockuolders upon the request of 
any stockholder of the Corporation. If 
the tight to vote at any such enna 
sa) be challenged, the inspectors 0 
ele + on, or the chairman of such meet: 
ing, shall require such list to be pro 
duced at such meeting as evidence of the 
right of the — challenged to vote 
thereat, and all persons who may appear 
from such list to be stockholders o the 
Corporation entitled to vote at such 
mecting may vote thereat in person or 
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by proxy, yo oe to the prcvisions of 
law, the Certificate of Incorporation or 


these By-laws. 


Section 10. Inspectors of Election. 
Prior to the holding of each annual or 
special mecting of the stockholders, two 
inspectors of election to serve thereat 
shall be appointed by the Board, or, if 
the Board shall not have made such ap- 

intment, by the Chairman of the 

oard. If there shall be a failure to ap 
point inspectors, or if, at any such 
meeting, any inspector $0 appointed 
shall be absent or shall fail to act or 
his office shall become vacant, the chair- 
man of the meeting may, and at the 
request of a stockholder present in 
person and entitled to vote at such 
meeting shall, appoint such inspector or 
inspectors of election, as the case may be, 
to act thereat. The inspectors of elec- 
tion so appointed to act at any meeting 
of the stockholders, before entering 
upon the discharge of their duties, shall 
be sworn faithfully to execute the duties 
of inspectors ac such meeting, with strict 
impartiality and according to the best 
of their ability, and the oath so taken 
shall be subscribed by them. Such in- 
—— of election shall take charge of 

e polls, and, after the voting on any 
question, shall make a certificate of the 
results of the vote taken. No director 
or candidate for the office of director 
shall act as an inspector of an election 
of directors. Inspectors need not be 
stockholders. 


ARTICLE Ill 


Boarp oF DiRECTORS 


Section 1. General Powers. The busi- 
ness and affairs of the Corporation shall 
be managed by the Board. The Board 
may exercise all such authority and 
powers of the Corporation and do ali 
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such lawful acts and things as are not 
by law, the Certificate of Incorporation 
or these By-laws, directed or r uired to 
be exercised or done by the stockholders. 


Section 2. Number, Qualifications, 
Election and Term of Office. The num- 
ber of directors of the Corporation shall 
be seventeen, but the number thercof may 
be increased to not more than twenty- 
one, or diminished to not Icss than nine, 
by amendment of these By-laws. Any de- 
crease in the number of dircctors shall be 
effective at the time of the next succeed- 
ing annual meeting of the stockholdcrs 
unless there shall be vacancies in the 
Board, in which case such decrease may 
become effective at any time prior to the 
next succeeding annual meeting to the 
extent of the number of such vacancies. 
All the directors shall be of full age. 
The Board shall have the sows to 
adopt regulations affording newly elected 
directors a reasonable time after qualifi- 
cation during which to purchase stock 
of the Corporation after their desig- 
nation as directors. The directors shall 
be elected at the annual meeting of 
the stockholders or at a special meet- 
ing thereof. At each meeting of the 
stockholders for the clection of direc- 
tors at which a qorura is present, the 
persons receiving a plurality of the votes 
at such election shall be elected. Each 
director shall hold office until the an- 
nual meeting of the stockholders which 
shall be held next after his elec ion as 
such director and until his successor shall 
have been duly elected and qualified, or 
until his death, or until he shall have 
resigned as hereinafter provided in Sec- 
tion 10 of this Article III. Directors on 
leave of absence granted by the Board 
shall be considered to be directors in 
office. 


_ SECTION 8. Place of Meetings. Mect- 
ings of the Board shall be held at the 
Corporation's principal office in the 
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State of New York or at such other place, 
within or without such State, as the 
Board may from time to time by resolu- 
tion determine or as shall be specified in 
the notice of any such meeting. 


a . — Meeting. by Board 
shall meet for the purpose of organiza- 
tion, the election "a officers ond the 
transaction of other business, as soon as 
practicable after each annual — 
of the stockholders, on the same day an 
at the same place where such annual 
meeting shall be held. Notice of such 
meeting need not be given. Such meet- 
ing may be held at any other time or 
= within or without the State of 
ew York) which shall be specified in a 
notice thereof given as hereinafter pro- 
vided in Se~*'on 7 of this Article III. 


Secrion 5. Regular Meetings. Regu- 
lar meetings of the Board shail be held 
at 11:45 o'clock a. m. on the last Tues- 
day of each month, except the month of 
August, or, in respect of any particular 

lar mec! ing, at such other time and 
date as the Chairman of the Board shall 
determine and as shall be specified in the 
notice of such meeting. If any day fixed 
for a regular meeting shall a legal 
holiday at the place where the meeting is 
to be held, then the meeting which 
would otherwise be held on that day 
shall be held at the same hour on the 
next succceding business day. Notice of 
regular meetings of the Board need not 
be given except as otherwise required by 
law or these By-laws. 


Section 6. Special Meetings. Special 
meetings of the Board may be called by 
the Chairman of the Board. 


Section 7. Notice of Meetings. No- 
tice of each special meeting of the Board 
(and of each regular meeting for which 


notice shall be required) shall be given 
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by the Secret>~. as hereinafter provided 
in this Sect ., in which notice shall 
be stated time, place (within or 
withour the otate of New York) and, if 
required by law or these By-laws, the 
urposes of such meeting. Notice of 
eacli such meeting shall be mailed, post- 
age prepaid, to each director, addressed 
to him at his residence or usual place of 
business, by first-class mail, at least four 
days before the day on which such meet- 
ing is to be held, or shall be sent ad- 
dressed to him at such place by telegraph, 
cable or wireless, ar be delivered to him 
personally or by telephone, at least forty- 
eight hours before the time at which such 
meeting is to be held. Notice of any such 
meeting need not be given to any director 
who shall waive notice thereof as pro 
vided in. Article IX of these By-laws or 
who shall be on leave of absence granted 
by the Board. Any meeting of the Board 
shal! be a legal meeting without notice 
thereof having been given, if all the 
directors of the Corporaticr then in 
atfice shall be present thereat, other than 
directors on leave of absence granted by 
the Board. 


SEcrION 8. Quorum and Manner of 
tery A majority of the whole Board 
shall be present in person at any meeting 
of the Board in order to constitute a 
uorum for the transaction of business 
at such meeting, and, except as otherwise 
expressly required by law or the Certif- 
icate of Incorporation and except also 
as specified in Section 1, Section 5 and 
Section 6 of Article 1V, in Section § of 
Article V and in Article XII of these 
By-laws, the act of a majority of the di- 
rectors present at any mecuing at which 
a quorum is present shall be the act of 
the Bostd. In the absence of a quorum 
at any meeting of the Board, a majority 
of the directors present thereat may ad- 
journ such meeting from time to time 
until a quoram shall be present thereat. 
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Notice of any 2diourned meeting need 
not be $a At any adjourned meeting 
at which a quorum is present, any busi- 
ness may be transacted which might have 
been transacted at the meeting as origi- 
nally called. The directors shall act only 
as a Board and the individual directors 
shall have no power as such. 


Section 9. Organization. At each 
meeting o: the Board, the Chairman of 
the Board, or, in the case of his absence 
therefrom, the Vice Chairman of the 
Board, or in the case of his absence there 
from, the President, or in the case of the 
absence of all three such persons, an- 
other director chosen by a majority of di- 
rectors present, shall act as irman of 
the meeting ana preside thereat. The 
Secretary, or, if he shall be absent from 
such meeting, any person (who shall be 
an Assistant Secretary, if any of them 
shall be present at such meeting) ap 
pointed by the chairman, shall act 2s 
secretary of the meeting and keep the 
minutes thereof. 


Secrion 10. Resignations. Any direc: 
tor of the Corporation may resign at any 
time by giving wristen notice of his 
resignation to the Board or the Chair- 
man of the Board or the Secretary. Any 
such resignation shall take effect at the 
time specified therein, or, if the time 
when it shall become effective shall. not 
be specified therein, then it shall take 
effect immediately upon its receipt; and, 
unless oiherwise specified therein, the 
acceptarice of such resignation shall not 
be necessary to make it effective. 


SecTion 11. Vacancies. Any vacancy 
in the Board, whether arising from 
death, resignation, an increase in the 
number of directors or any other cause, 
may be filled by the Board or by the 
stockholders at the next annual meeting 
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thereof or at a special meeting thereof 
called for the purpose. 


Secrion 12. Retirement of Directors. 
The Board may prescribe a retirement 
policy for directors on or after reaching 
a certain age, provided, however, that 
such retirement shall not cut short the 
annual term for which any director shall 
have been elected by the stockholders. 


ARTICLE IV 
EXECUTIVE AND OTHER COMMITTEES 


Section 1. Excutive Committee. The 
Board, by resolution adopted by a ma- 
jority of the whole Board, may desig- 
nate not less than four of the directors 
then in office to constitute an Executive 
Committee, eac): member of which un- 
less otherwise determined by resolution 
adopted te) a majority of the whole 
Board, shall continue to be a member 
of such Committee until the annual 
meeting of the stockholders which shall 
be held next after his designation as a 
member of such Committee or until the 
earlier termination of his office as a di- 
rector. The Chairman of the Board, the 
Vice Chairman of the Board, and the 
Lresident shall always be designated as 
members of the Executive Committee. 
The Board may by resolution a point 
one member as the Chairman of the Ex- 
ecutive Committee who shall preside at 
all meetings of such Committee. In his 
absence, the Chairman of the Board 
shall preside at all such meetings. In 
the absence of both the Chairman of 
the Executive Committee and the Chair- 
man of the Board, the Vice Chairman 
of the Board shall preside at all such 
meetings. In the absence of the Chair- 
man of the Executive Committee and 
the Chairman of the Bourd and the Vice 
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Chairman of the Board, the President 
shall preside at all such meetings. In 
the absence cf all four such persons, a 
majority of the members of the Execu- 
tive Committee present shall choose a 
chairman to preside at such meeting. 
The Secretary, or, in his absence, any 
person (who shall be an Assistant Secre- 
tary, if any of them shall be present at 
such meeting) appointed by the chair- 
man, shall act as secretary of the meeting 
and keep the minutes thereof. 


SECTION 2. Powers of the Executive 
Committee. To the extent permitted by 
taw, during the intervals between the 
saeetings of the Board, the Executive 
Committee shall have, and may exercise, 
all the powers of the Board in the man- 
agement of the business and affairs of the 
Corporation (including the power to 
authorize the seal of the Corporation to 
be afixed to all papers which may re- 
quire it; but excluding the power to 
appoint a member of the Executive Com- 
mittee) in such manner as the Executive 
Committee shall deem to be in the best 
interes’s of the Corporation and not in- 
consistent with any prior specific action 
of the Board. Between meetings of the 
Board, the officers of the Corporation 
shal! consult with tne Executive Com- 
mittee as occasion requires, with a view 
to obtaining the approval by such Com- 
mittee of decisions requiring it. An act 
of the Executive Committee taken within 
the scope of its authority sha!l be an act 
of the Board. The Executive Committee 
shall render in the form of minuies a 
report of its several acts at each regular 
meeting of the Board and at any other 
time when so directed by the E ard. 


SecTion 3. Meetings of the Executive 
Committee. Regular ee of the Ex- 
ecutive Committee shall be held at such 
times, on such datcs and at such places 
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(either within or without the State of 
New York) as shall be fixed by resolu- 
A tion adopted by a majority of the Ex- 
ecutive Committee, of which regu- 
lar ‘aectings notice need not be given, 
or as shall be fixed by the Chairman of 
the Board and specified in the notice of 
such meeting. Special mectings of the 
Executive Committee may be called by 
the Chairman of the Executive Com- 
mittee or by the Chairman of the Board. 
Notice of each such special meeting of 
the Executive Committee (and of each 
regular meeting for which notice shall 
be required), stating the time and place 
thereof (either within or without the 
State of New York), shall be mailed, 
postage prepaid, to each member of the 
Yxecutive Committee, addressed to him 
at his residence or usual place of busi- 
ness, by first-class mail, at least four days 
before the day on which such meetin 

is to be held, or shall be sent addresse 

to him at such place by telegra h, cable 
or wireless, or be delivered to him per- 
sonally or by telephone, at least forty- 
eight hours before the time at which 
such meeting is to be held; but notice 
need not be given to a member of the 
Executive Commitice who shall waive 
notice thereof as provided in Article IX 
of these By-laws, and any meeting of 
the Executive Committee shall be a le- 
gal meeting without any notice thereof 
having been given, if all the members of 
such Committce shall be present thereat. 


Secrion 4. Quorum and Manner of 
Acting of the Executive Committee. 
Four members of the Executive Commit- 
tee shall constitute « quorum for the 
transaction of business, and the act of a 
majority of the members of iti. Execu- 
tive Committce present at a mecung at 
which a quorum shall be present shall 
be the act of the Executive Committee. 
The members of the Executive Commit- 
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tee shall act only as a committee and in- 
dividual members shall have no power 
as such. 


SecTION 5. Other Committees. The 
Board may, by resolution adopted by a 
majority of the whole Board, designate 
members of the Board and officers of the 
Corporation to constitute other commit- 
tees, which shall have, and may exercise, 
such powers as the Board may by reso 
lution delegate to them, and shall in 
each case consist of such number of di- 
rectors and officers as the Board may de- 
termine; provided, however, that each 
such committee shall have at least three 
directors as members thereof and a ma 
jority of the members thereof shall be 
directors. Such a committee may either 
be constituted for a specified term or 
may be constituted as a standing commit- 
tee which does not require annual or 

riodic reconstitution. A majority of 
all the members of any such coinmittee 
may determine its action and its quorum 
requirements and may fix the time and 
place of i' meetings, unless the Board 
shal! otherwise provide. 


In addition to the foregoing, the 
Board may, by resolution adopted by a 
majority of the whole Board, create a 
committee of indeterminate membershi 
and duration and not subject to the lim1- 
tations as to the membership, quorum 
and manner of meeting and acting pre- 
scribed in these By-laws, which com- 
mittee, in the event of a major disaster 
«fe catastrophe or national emergency 
which renders the Board incapable of 
action by reason of the death, physical 
incapacity or inability to meet of some 
or all of its members, shall have, and may 
exercise all the powers of the Board in 
the management of the business and 
affairs of the Corporation (including, 
without limitation, the power to au- 
thorize the seal of the Corporation to be 
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affixed to all papers which may require 
it and the power to fill vacancies in the 
Board). An act of such committee taken 
within the scope of its authority shall 
be an act of the Board. 


Secrion ( Changes in Committees; 
Resignations; Removals; Vacancies. The 
Board shall have power, by resolution 
adopted by a majority of the whole 
Board, at any time to change or remove 
the members of, to fill vacancies in, and 
to discharge any committee created pur- 
suant to these By-laws, either with or 
without cause. Any member of any such 
committee may resign at any time by 
giving written notice of his resignation 
to the Board or the Chairman of the 
Board or the Secretary. Such resignation 
shall take effect upon receipt of such 
notice or at any later time specified 
therein; and, unless otherwise specified 
therein, acceptance of such resignation 
shall not be necessary to make it effective. 
Any vacancy in any committee, whether 
arising from death, resignation, an in- 
crease in the number of committee mem- 
bers or any other cause, shall be filled by 
the Board in the manner prescribed in 
these By-laws for the original appoint- 
ment of the members of such ccmmittee. 


ARTICLE V 
OFFICERS 


Section 1. Number and Qualifica- 
tions. The officers of the Corporation 
shall include the Chairman of the Board, 
the Vice Chairman of the Board, the 
President, one or more Vice Presidents 
(one or more of whom may be desig- 
nated as Executive Vice Presidents or 
by other designations), the Treasurer, 
the Secretary and the Controller. Such 
officers shall be elected from time to time 
by the Board, each to hold office until 
his successor shall have been duly elected 
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and shall have qualified, or until his 
death, or until he shall have resigned 
as hereinafter provided in Section 2 of 
this Article V, or until he shall have 
been removed as hereinafter provided 
in Section 3 of this Article V. The Board 
may from time to time elect, or delegate 
to the Chairman of the Board the power 
to appoint such other officers (including 
one or more Assistant ~* .urers, one or 
more Assistant Secretaries, and one or 
more Assistant Controllers) and such 
agents, as may be necessary or “iesirable 
for the business of the Corporation. Such 
other officers and agents shall have such 
duties and shall hold their offices for such 
terms as may be prescribed by the Board 
or by the appointing authority. 


Section 2. Resignations. Any officer 
of the Corporation may resign at any 
time by giving writte nvstice of his 
resignation to the Boaru ur the Chair- 
man of the Board or the secretary. Any 
such resignation shall take effect at the 
time specified therein, or, if the time 
when it shall become effective shall not 
be specified therein, then it shall become 
effective upon its receipt; and, unless 
otherwise specified therein, the accept- 
ance of such resignation shall not 
necessary to make it effective. 


Section 8. Removal. Any officer or 
agent of the Corporation may be re- 
moved, either with or without cause, at 
any time, by a resolution adopted by a 
majority of the whole Board at any meet- 
ing of the Board; piovided, however, 
that the Board may delegate to the 
Chairman of the Board the power to re- 
arg any officer or agent appointed by 

im. 


Secrion 4. Vacancies. A vacancy in 
any office, whether arising from death, 
resignation, removal or any other cause, 
may be filled for the unexpired portion 
of the term of office which shall be 
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vacant, in the manner prescribed :n these 
By-laws for the regular election or ap 
pointment to such office. 


Secrion 5. Chairman vj the Board 
and Vice Chairman of the Board. The 
Chairman of the Board shall be the 
chief executive officer of the Corporaiion 
and shall have general and active «per 
vision over the business and affairs of the 
Corporation and over its several officers, 
agents and employees, subject, however 
to the control « f the Board. He shall, if 
present, preside at each meeting of the 
stockholders and of the Board and shall 
see that all orders and resolutions of the 
Board are carried into effect. He shall 
be an ex officio member of all commit- 
tees of the Board (except committees 
varie empowered to fix or approve 

e Chairman of the Board’s compensa- 
tion or to grant or administer pension, 
retirement, bonus, option or other em- 
ployee benefits in w ich the Chairman 
of the Board is eligible to participate). 
He may sign certificates rc, senting 
shares of the stock of th. Co poration 
pursuant to the provisions of Section | of 
Article VII of these By-laws. He may 
sign, execute and deliver in the name of 
the Corporation all deeds, mortgages, 
bonds, contracts or other instruments 
authorized by the Board, except in cases 
where the signing, execution or delivery 
thereof shall be expressly delegated by 
the Board or these By-laws to some other 
officer or agent of the Corporation or 
where they shail be required by law 
otherwise to be signed, executed and 
delivered, and he may affix the seal of the 
Corporation to any instrument which 
shall require it; and, in general, he shall 
perform all duties incident to the office 
of Chairman of the Board and chief ex- 
ecutive officer and such other duties as 
may from time to time be assigned to 
ain: by the Board. 
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The Vice Chairman of the Board 
shall assist the Chairman of the Board in 
the general and active supervision over 
the business and affairs of the Corpo- 
ration and over its several officers, ag’ nts 
and employees, subject, however, to the 
control of the Board and the Chairman 
of th. Board. He shall be an ex officio 
member of all committees of the Board 
(except committees specifically empow- 
ered to fix or approve the Vice Chair- 
man’s compensation or to grant or 
administer pension, retirement, bonus, 
option or other employee benefits in 
which the Vice Chairman is eligible to 
participate). He er 5 sign certificates 
representing shares ¢ the sto~k of the 
Corporation pursuant to the provisions 
of Section 1 of Article VII of these By- 
laws. He may sign, execute and deliver 
in the name of the Corporation all 
deeds, mortgages, bonds, contracts or 
other instruments guthorized by the 
Board, except in cases where the sign- 
ing, execution or delivery thercof shall 
be expressly delegated by the Board or 
these By-laws to some officer or agent of 
the Corporation or where pg | shall be 
required by law otherwise to be signed, 
executed and delivered, and he may affix 
the seal of the Corporation to any 
instrument which shall require it; and, 
in general, he shall perform all duties 
incident to the office of Vice Chairman 
of the Board and such other duties as 
may from time to time be assigned to 
him by the Board or the Chairman of 
the Board. He shall, in the absence ol 
incapacity of the Chairman of the 
Board, perform all the duties and func 
tions and exercise all the powers of the 
Chairman of the Board. 


Section 6. The President. The Presi- 
dent shall have general and active direc- 
tion over the business of the Corporation 
and over its several officers, agents, and 
employees, subject, however, to the 
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control of the Board through the Chair- 
man of the Board. In the absence of 
the Chairman of the Board and the 
Vice Chairman of the Board, he shall 
a at each mecting of the stock- 
olders and of the Board and shall see 
that all oraers and resolutions of the 
Board are carried into effect. He shall 
be an ex officio member of all commit- 
tees of the Board (except committees 
— empowered to fix or approve 
the President's compensation or to 

ant or administer age retirement, 
onus, option or other employee bene- 
fits in which the President 1s eligible to 
participate). He may sign certificates 
representing shar.s of the stock of the 
Corporation pursuant to the provisions 
of section 1 of . rticle VII of these By- 
laws. He may sin, execute and deliver 
in the name of the Corporation all 
deeds, mortgages, bonds, contracts oF 
other instruments authorized by the 
Board, except in cases where the signing, 
execution or delivery thereof shall be 
expressly delegated by the Board or 
these By-laws to some other officer or 
agent of the Co soration or where they 
shall be requirea by law otherwise to 
be signed, executed and delivered, and 
he may affix the seal of the Corporation 
to any instrument which shall require 
it; and, in general, he shall perform all 
duties incident to the office of Prezident 
and such other duties as may from time 
to time be assigned to him by the 
Board. He shall, in the absence or 
incapacity of the Chairman of the Board, 
or of the Vice Chairman of the Board, 
perform all the duties and functions 
and exercise all of the powers of the 
Chairman of the Board or the Vice 
Chairman of the Board. 


Section 7. Executive Vice Presidents 
and Vice Presidents. Each Exccutive 
Vice President shall perform all such 
duties as from time to time may be as- 
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signed to him by the Board or the 
Chairman of the Board or the Vice 
Chairman of the Board or the President. 
Each Vice President shall perform all 
such duties as from time to time may be 
assigned to him by the Board or the 
Chairman of the Board or the Vice 
Chairman of the Board or ti: President 
or an Executive Vice Presider... At the 
request of the President, any Executive 
Vice President, or, in the absence of the 
President or his inability to act, the 
Executive Vice President designated by 
the Chairman of the Board or the Vice 
Chairman of the Board, or, in their 
absence by the Board, or in the absence 
of any Executive Vice President, the 
Vice President designated by the Presi- 
dent or the Chairman of the Board 
or the Vice Chairman of the Board or 
the Board shall pe:form the duties of 
the President, col when so acting, shall 
have the powers of and be subject to 
the restrictions placed upon the Presi- 
dent in respect of the performance of 
such duties. Any Vice President may 
sign certificates representing shares of 
stock of the Corporation pursuant to 
the provisions of Section 1 of Article 
VII of these By-laws. 


SecTION 8. The Treasurer. The Treas- 
urer shall be the chief financial officer 
of the Corporation and shall: 


(a) have charge and custody of, ai? 
be responsible for, all the funds and 
securities of the Corporation; 


(t) keep full and accurate accounts 
of receipts and disbursements iri books 
belonging to the Corporation; 


(c) deposit all — and other 
valuables to the credit of the Corpora- 
tion in such depositaries as may be 
designated by the Board; 


(d) receive, amd give -eceipts for, 
moneys duc and payable to the Cor- 
poration from any source whatsoever; 
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(e) disburse the funds of the Cor- 

ration and supervise the investment 
of its funds as ordered or authorized 
by the Board, taking proper vouchers 
therefor; 


(f render to the Board, whenever 
the Board may require, an account of 
ali his transactions as ‘Treasurer; and 


(g) in general, perform all the 
duties incident to the office of Treas 
urer and such other duties as from 
time to time may be assigned to him 
by the Board or the Chairman of the 
Board or the Vice Chairman of the 
Board or the Presidcxt or an Execu- 
tive Vice President. 


In case one or more Assistant Treas- 
urers shall be appointed, the Treasurer 
may delegate to them the authority to 
perform such of his duties as he may 
determine. 


Section 9. The Secretary. The Secre- 
tary shall: 


(a) keep or cause to be kept in one 
or more books provided for the pur- 
pose, the minutes of all meetings of 
the Board, the Executive Committee 
and other committees of the Board 
and the stockholders; 


(b) see that all notices are duly 
given in accordance with the provi- 
sions of these By-laws and as required 
by law; 


(c) be custodian of the records and 
the seai of the Corporation and affix 
and attest the seal te all stock certifi- 
cates of the Corporation and afhx and 
attest the seal to all other documents 
to be executed on behalf of the Cor- 
poration wader its seal; 


(d) see that the books, reports, 
statements, certificates and other docu- 
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ments and records required by law to 
be kept and filed are properly kept 
and filed; and 


(e) in general, perform all the 
duties incident to the office of Secre- 
tary and such other duties as from 
time to time may be assigned to him 
by the Board or the Chairman of the 
Board or the Vice Chairman of the 
Board or the President or an Execu- 
tive Vice President. 


In case one or more Assistant Secre- 
taries shall be ee the Secretary 
may delegate to them authority to per- 
form such of his duties as he may deter- 
mine. 


Secrion 10. The Controller. The Con- 
troller shall: 


(a) have control of all the books 
oi accouni of the Corporation; 


(>) keep a true and accurate record 
of all property owned by it, of its 
debts and of its revenues and ex- 
penses; 


(c) keep all accounting records of 
the Corporation (other than the ac- 
counts of receipts and disbursements 
and those relating to the deposits of 
money and other valuables of the Cor- 

oration, which shall be kept by the 
reasurer); 


(d) render to the Board, whenever 
the Board may require, an account of 
the financial condition of the Cor- 
poration; and 


(e) in | aging perform all the 
dutces incident to the office of Control- 
ler and such other duties a+ from time 
to time may be assigned to him by the 
Board or the Chairman of the Board 
or the Vice Chairman of the Board 
or the President or an Executive Vice 
President or the Treasurer. 
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In case one or more Assistant Control- 
lers shall be appointed, the Controller 
may delegate to them authority to per- 
form such of his duties as he may deter- 
mine. 


Secrion 11. Bonds of Officers. If re- 
uired by the Board, any officer of the 
Cor ration shall give a bond for the 
faithful discharge of his duties, in such 
amount and with such surety or sureties 
as the Boar.’ may require. 


SecrIONn 12. Compensation. The com- 
pensation of the officers of the Corpora- 
tion shall be fixed from time to time 
by the Board; provided, however, that 
the Board may delegate to a committee 
the power to fix or approve the compen- 
sation of «ny officers or agerits, and may 
delegate to the Chairman of the Board 
the power to fix the compensation of 
officers and agents appointed by him. 
An officer of the Corporation shall not 
be prevented from receiving compensa- 
tion by reason of the fact that he is also 
a director of the Corporation; but any 
such officer who shall also be a director 
shall not have any vote in the determina- 
tion of the amount of compensation 


paid to hin. 


ARTICLE VI 


Conrracts, CHecks, DRraFTs, BANK 
ACCOUNTS, ETC. 


Section 1. Execution of Contracts. 
Except as otherwise required by law or 
these By-laws, any contract OF other 
instrument may be executed and de- 
livered in the name and on behalf of the 
Corporation by any officer (including 
any assistant officer) of the Corporation; 
and the Board or the Executive Com- 
mittce may authorize any other agent 
or agents to execute and deliver any 
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contract or other instrument in the 
name and on behalf of the Corporation, 
and such authority may be general or 
confined to specific instances as the 
Board or such Committee, as the case 
may be, may by resolution determine. 
Unless authorized by the Board or the 
Executive Committee or expressly per- 
mitted by these By-laws, no officer or 
ageat or employee shall have any power 
o: authority to bind the Corporation by 
any contract or engagement or to pledge 
its credit or to render it pecuniarily 
liable for any purpose or to any amount. 


Section 2. Leans. Unless the Board 
shall otherwise determine, the Chairman 
of the Board or the Vice Chairman of 
the Board or the President or any Vice 
President, acting together with the 
Treasurer or the Secretary, may effect 
loans and advances at any time for the 
Corporation frum any bank, trust com- 
pany or other institution, or from any 
firm, corporation or individual, and for 
such loans and advances may make, ex- 
ecute and deliver promissory notes, 
bonds or other certificates or evidences of 
indebtedness of the Corporation, but no 
officer or officers shall mortgage, p'ecze, 
hypothecate or transfer any securities 
or other property of the Corporation, €x- 
cept when authorized by resolution 
adopted by the Board. 


Secrion 3. Checks, Drafts, etc. All 
checks, drafts, bills of exchange or other 
orders for the payment of moncy out of 
the funds of the Corporation, and all 
notes or other evidences of indebtedness 
of the Corporation, shall be si ned in 
the name and on behalf of the Corpora: 
tion by such persons and in such manner 
as shall from time to time be authorized 
by the Board or the Executive Corn. 
mittec or authorized by the Treasurer 
or any Assistant Treasurer, acting to 
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gether with either the General Manager 
of an operating division or a non- 
financial Vice President of the Cor- 
poration, which authorization may be 
gencral or confined to specific instances. 


Section 4. Deposits. All funds of the 
Corporation not otherwise employed 
shall be deposited from time to ume to 
the credit of the Corporation in such 
banks, trust c mpanies or other deposi- 
tarics as the Board or the Executive 
Committee may from time to time 
designate or as may be designated 
by any officer or officers of the Corpora- 
tion to whom such power of designation 
may from time to time be delegated by 
the Board or the Executive Com- 
mittee. For the purpose of deposit 
and for the purpose of collection for 
the account a the Corporation, checks, 
drafts and other orders for the payment 
of money which are payable to the order 
of the Corporation may be endorsed, 
assigned and delivered by any olhicer or 
agent of the Corporation. 


Secrion 5. Genera! and Special Bank 
Accounts. The Boarc .. the Executive 
Committee may from time to ume 
authorize the opening and keeping 
of generai and :vecial bank accounrs 
with such banks, trust companies or 
other depositaries as the Board or the 
Executive Committee may designate or 
as may be designated by any officer or 
officers of the Corporation to whom such 
power of designaiion may from time 
to time be delegated by the Board or 
the Executive Committee. The Board or 
the Executive Committee may make 
such special rules and regulations with 
respect to such bank accounts, not in- 
consistent with the provisions of these 
By-laws, as it may deem expedient. 


Section 6. Indemnification. No per- 
son shall be indemnified, except as may 
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be required by law, pursuant to the 
provisions of Article Twelfth of the 
Ce: ificate of Incorporation unless the 
Corporation shall have been advised 
by independent counsel (who may be of 
counsel for the Corporation) that, in 
their opinion, the person proposed to 
be indemnified would not have been ad- 
judged, in any litigation with respect to 
which the right of indemnification is 
claimed, to be liable for negligence or 
misconduct in the performance of his 
duties. 


ARTICLE VII 


SiiARES 


Secrion 1. Stock Certificates. Each 
owner of stock of the Corporation shall 
be entitled to have a certificate, in such 
form as shall be approved by the Board, 
certifying the number of shares of stock 
of the Corporation owned by him. The 
certificates representing shares of stock 
shall be signed in the name of the Cor- 
poration by the Chairman of the Board 
or the Vice Chairman of the Board or the 
President or a Vice President and by the 
Secretary or an Assistant Secretary and 
sealed with the seal of the Corporation 
(which seal may be a facsimile, engraved 
or printed); provided, however, that 
where any such certificate is signed by 
a registrar, other than the Corporation 
or its employee, the signatures of the 
Chairman of the Board, the Vice Chair- 
man of the Board, the President, the 
Secretary, or Assistant Secretary, and 
transfer agent or a transfer clerk acting 
on behalf of the Corporatin upon such 
certificates may be facsimi'es, engraved 
or printed, In case any off.cer, transfer 
agent or transfer clerk acting on behalf 
of the Corporation ceases to \e such offi- 
cer, transfer agent, or transfer clerk be- 
fore such certificates shall be issued, they 
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may nevertheless be issued by the Cor- 
poration with ihe same effect as if they 
were still such officer, transfer agent or 
transfer clerk at the date of their issue. 


Section 2. Books of Account and 
Record of Stockholders. There shall be 
kept at the office of the Corporation 
correct books of account of all its 
business and transactions, minutes of the 
proceedings of stockholders, Board, and 
Executive Committee, and a book to be 
known as the record of stockholders, 
containing the names, alphabetically ar- 
ranged, of all persons who are stock- 
holders, showing for each his place of 
residence, the number of shares of stock 
held by him, and the time when he be- 
came the owner thereof. If the Corpora- 
tion has a transfer agent in the State of 
New York, the record of stockholders 
may be deposited in the office of such 
agent or in the office of the Corporation, 
at the option of the Board, provided that 
if kept at the office of the transfer agent, 
there shall be posted in a conspicuous 
place in the office of the Corporation a 
statement setting forth that fact with the 
name and address of the transfer agent 
where the stock book is kept. 


Section 3. Transfers of Stock. Trans- 
fers of shaves of stock of the Corporation 
shall be made on the record of stoc':- 
holders of the Corporation only upon 
authorization by the registered holder 
thereof, or by his attorney thereunto 
authorized by power of attorney duly 
executed seal fied with the Secretary 
or with a transfer agent or transfer 
clerk, and on surrender of the certifi- 
cate or certificates for such shares pro 
erly endorsed or accompanied by a du y 
executed stock transfer power and the 
payment of all taxes thereon. The per- 
son in whose name shares of stock shall 
stand on the record of stockholders of the 
Corporation shall be dcemed the owner 
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thereof for all purposes as regards the 
Corporation. Whenever any transfers 
of shares shall be made for collateral 
security and not absolutely and written 
notice thereof shall be given to the 
Secretary or to such transfer agent or 
transfer clerk, such fact shall be stated 
in the entry of the transfer. 


Section 4. Regulations. The Board 
may make such additional rules and reg- 
ulations as it may deem expedient, not 
inconsistent with these By-laws, concein- 
ing the issue, transfer and registration 
of certificates for shares of stock of the 
Corporation. It may appoint, or au- 
thorize any officer or officers to appoint, 
one or more transfer agents or one or 
more transfer clerks and one or more 
registrars and may require all certifi- 
cates of stock to bear the signature or 
signatures of any of them. 


Section 5. Fixing of Record Date. 
The Board shall fix a time not exceed- 
ing fifty days prior to the date then fixed 
for the holding of any meeting of the 
stockholders or prior to the last day on 
which the consent or dissent of the stock- 
holders may be effectively expressed for 
any purpose without a pare | as the 
time as of which the stockholders en- 
titled to notice of and to vote at such 
meeting or whose consent or dissent is 
required or may be expressed for any 
purpose, as the case may be, shall be de- 
termined, and all persons who were 
holders of record of voting stock at such 
time, and no others, shall be entitled to 
notice of and to vote at such meeting or 
to express their consent or dissent, as the 
case may be. The Board may fix,a time 
not exceeding fifty days preceding the 
date fixed for the payment of any divi- 
dend or the making of any distribution 
or the allotment of rights to subscribe 
for securities of the Corporation, or for 
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the delivery of evidences of rights or evi- 
dences of interests arising out of any 
change, conversion or exchange of cap- 
ital stock or other securities, as the rec- 
ord date for the determination of the 
stockholders entitled to receive any such 
dividend, distribution, allotment, rights 
or interests, and in such case only the 
stockholders of record at the time so 
fixed shall be entitled to receive such 
dividend, distribution, allotment, rights 
or interests. 


Section 6. Lost, Destroyed or Mutt 
lated Certificates. The holder of any 
certificate representing shares of stock of 
the Corporation shall immediately notify 
the Corporation of any loss, destruction 
or mutilation of such certificate, and the 
Corporation may issue a new certificate 
of stock in the place of any certificate 
theretofore issued by it which the owner 
thereof shall allege to have been lost ¢ 
destroyed or which shall have been mu 
tilated, and the Board may, in its ¢tis: 
cretion, require such owncr or his legay 
representatives to give to the Corporativn 
a bond in such sum, limited or ute 
limited, and in such form and with 
such surety or suretics as the Board 
in its absolute discretion shall deter. 
mine, to indemnify the Corporation 
against any claim that may be made 
against it on account of the alleged loss 
or destruction of any such certificate, 
or the issuance of such new certificate. 
Anything to the contrary notwithstand- 
ing, the Board, in its absolute discretion, 
may refuse to issue any such new certifi- 
cate, except pursuant to legal proceed- 
ings under the laws of the State of New 
York in such case made and provided. 


Section 7. Inspection of Records. 
The record of stockholders and minutes 
of the proceedings of stockholders shall 
be open daily, during business hours, for 
Inspection, within the limits and sub 
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ject to the conditions and restrictions 
prescribed by the laws of the State of 
New York, by any person who shall 
have been a stockholder of record of 
the Corporation for at least six months 
immediately preceding his demand; or 
by any person holding, or thereunto in 
writing authorized by the holders of, at 
least five per centum of all of the out: 
standing shares of the Corporation. Per- 
sons so entitled to inspect the record of 
stockholders and minutes of the proceed- 
ings of stockholders may make extracts 
therefrom, 


ARTICLE VIII 
OFFICES 


Secrion 1. Principal Office. The prin- 
cipal office of the Corporation shall be 
at such place in the Town of North 
Castle, County of Westchester and Statc 
of New York as the Board shall from 
time to time determine. 


Section 2. Other Offices. The Cor- 
poraticn may also have an office or 
offices other then said principal office 
at such place or places, either within 
or without the State of New York, as 
the Board shall from time to time de- 
termine or the business of the Corpora: 


tion may require. 


ARTICLE IX 
WAIVER OF NWO1'7E 
Whenever unce> the provisions of 


any law of the S.ate of New York, the 
Certificate of Incorporation or these By- 


laws or any resolution of the Be ol 
any committce thereof, the Cor» mn 
or the Board or any committee 2 af 
is authorized to take any action 33.1 


[ 51} 


notice to the stockholders, directors or 
members of any such committee, or after 
the lapse of a prescribed period of time, 
such action may be taken without notice 
and without the lapse of any period of 
time, if, at any time before or after such 
action shall be completed, such notice or 
lapse of time shall be waived in writing 
by the person or persons entitled to said 
notice or en.itled to participate in the 
action to be taken, or, in the case of a 
stockholder, by his attorney thereunto 
authorized. Attendance at a meeting 
requiring notice by any person or, in the 
case of a stockholder, by his attorney, 
agent or proxy, shall constitute a waiver 
of such notice on the p_—_ of the person 
so attending, or by such stockholder, as 
the case may te. 


ARTICLE X 
FiscaL YEAR 


The fiscal year of the Corporation 
shall end on the thirty-first day of De- 
cember in each year. 


ARTICLE XI 
SEAL 


The Seal of the Corporation shall con- 
sist of two concentric circles with the 
13M logotype appearing in bold face 
type within the inner circle and the 
words ‘International Business Machines 
wr appearing-within the outer 
circle. 


ARTICLE XII 
AMENDMENTS 
These By-laws inay be amended or 


repealed or new By-laws may be adopted 
by the stockholders at any aeaieel or 
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special meeting, if the notice thercot 
mentions that amendment or repeal or 
the adoption «f new By-laws is one of 
the purposes . such meeting. These By- 
laws, subject *o the laws of the State of 
New York, may also Le amended or 1e- 
peaicd or new By-laws may be adopted 
by the affirmative vote of a majority of 
the whole Board given at any meeting, 
if the notice thereof mentions that 
amendment or repeal or the adoption of 
new . By-laws is one of the purposes ot 
such meeting; provided, however, that 
if any By-law regulating an impending 
election of directors is adorted or 
amended or repealed by the B~..!. ere 
shall be set forth in the ~...: ' the 
next meeting of the sf.+‘.olders for 
the election of directu., the By-law so 
adopted or amended or repealed, to- 
gether with a *smcise statement of the 
changes made. 
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Affidavit of Manuel M. Koufman in Opposition to 
Motion. 


UNITED STATES DISTRICT COURT, 
SouTHern District or New York. 
(Same Trrzz.] 


Commonwealth of Massachusetts, 
County of Norfolk, 8%: 


Manueit M. Koveman, being duly sworn, deposes and 
Says: 


1. I reside at 184 Fisher Avenue, Brookline, Massachu- 
setts, and I am the plaintiff in this action. I make this 
affidavit in opposition to the motion of defendant fuater- 
national Business Machines Corporation (hereinafter 
“TBM”) for partial summary judgment, which counsel in- 
forms me has been made as this case comes close to trial. 


2. I have been a developer and fincncier of real estate 
properties for many years. The two issues raised by the 
eleventh hour metion by IBM are false issues and would 
readily appear so to anyone experienced in the real estate 
business. 


3. I am told IBM claims the agreement awarding me 
development of the Cranford project did not contain pro- 
vision for “taxes and insurance”. Counsel for IBM have 
omitted to inform the Court that this subject was spe- 
cifically excluded by IBM from its printed request for 
proposal and Genera) Conditions for Proposal. ‘That docu- 
ment is annexed as Exhibit “A” to the affidavit of Alan 
J. Hruska on the motion, but the relevant provision is con- 
tained on the fifth page of that Exhibit and is never quoted 
in full by IBM. It reads as follows: 
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Motion 


“Taxes & Insurance: They are not to be considered 
in this proposal. However, responsibility for these 
items will be negotiated by the parties at a le or 
date.” 


In other words, at the specific instruction and direction of 
IBM, the subject matter of taxes and insurance was not to 
be considere? by any persons who submitted bids to them. 
They were no. a factor in the economic considerations of 
making a proposal. A simple reading of the proposal 
demonstrates that this was to be a “net, net” lease. Any 
person experienced in the real estate industry under- 
stands that the cost of such items is borne by the tenant, 
but devices may be utilized whereby the apparent respon- 
sibility for the items may be upon the landlord who may 
be able to negotiate more advantageously than a large 
corporation with third parties. It is specious for IBM to 
assert that this item was in any way relevant to my selec- 
tion as the developer of this property. They excluded 
this term from even being considered and quite properly 
so since it had nothing to do with the awarding of the de- 
velopment contract. 


4. My responsibility to IBM was to supply the money 
necessary for purchase of the land and construction of 
the building and to remain as the landlord. IBM was 
responsible for the payment to me of a “net” rent in 
accordance with any of the formulae it chose. There is no 
question that this was the plain meaning of IBM’s proposal 
to me, my offer to them (which included an additional 
formula sigr‘ficantly employing the term “net”—a word 
of art in t’ .adustry rather than IBM’s usage of “main- 
tenance”) and IBM’s acceptance of my offer. (Exhibits 
“A”, “B” and “C” annexed to IBM’s lawyer’s affidavit.) 
In the industry such usage clearly means that the tenant 
(here IBM) is fully responsible for costs of insurance and 
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taxes after occupancy. The proposal sjecified that IBM’s 
standard form of lease was to be executed, which lease 
was known to be a “net” lease. All that the agreement 
left open for further discussion was the mechanism for 
handling payment of taxes and arranging for insurance. 
This is all that was meant by the provision in the request 
for proposal dealing with later discussions vf “responsi- 
bility” for these items. There was no need to determine 
such an item in connection with the developer’s agreement 
since the costs involved were nominal, involving the work 
of a bookkeeper or ministerial billing expense. 


5. I am also informed IBM’s eleventh hour motion urges 
that its employees who were assigned to handle this project 
involving millions of dollars and who headed its Eastern 
Region Real Estate Division were not authorized to deal 
with me or other developers who competed on this project. 
At no time was it ever suggested to me by anyone at IBM 
that Messrs. Daly and Roper were not acting within the 
scope of their authority or that their signature on a 
document prepared on the stationery of IBM did not speak 
for that company. Annexed hereto as Exhibit “1” is a copy 
of the original letter to me from Mr. Roper on IBM’s let- 
terhead dated June 24, 1963 (marked on pre-trial discovery 
as plaintiff’s Exhibit “31”). Messrs. Daly and Roper were 
well known in the real estate industry as the operating of- 
ficials for IBM’s branch office construction in the Eastern 
Region and so represented themselves. 


6. The agreement between us was complete, there were 
no open items necessary to be resolved. Even IBM realized 
this. Annexed hereto as Exhibit “2” is a copy of Mr. 
Daly’s letter to me of August 27, 1963. (A copy of this letter 
was marked defendant’s Exhibit “D” on pre-trial dis- 
covery.) This letter formalized IBM’s breach of its agree- 
ment with me. The question of who first breached the 
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Affidavit of Manuel M. Koufman m Opposition to 
Motion 


contract is disputed by IBM and wiil have to be resolved 
at the trial but there is no real question that a contract 
existed. I eall the attention of the Court to the fourth 
sentence of the second paragraph in Mr. Daly’s letter 
which states: 

“Therefore, in the best interests of the IBM 
company, we have no alternative but to cancel our 
previous commitment to you since you are unwill- 
ing to perform in accordance with the terms of your 
proposal which 1BM had accepted.” (Italics added.) 

7. The Court should also note that no official of IBM 
has submitted an affidavit in support of the merits of this 
inotion. 

8. My contract dispute with IBM is about to proceed 
to trial. It should be allowed to do so. 


Dated: May 2, 1968 


(Swern to by Manue! M. Koufman, May 2, L968. ) 
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LETTER, DATED JUNE 24, 1963. 
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June 24, 1963 


Mr. Manuel Koufman 
1330 Beacon Street 
Brookline 46, Massachusetts 


RE: Elizabeth, New Jersey 


Dear Mr. Kouiman: 


We reviewed the bid you submitted for the above mentioned 
location and after careful consideration found that you were 
the successiul bidder. 


We would appreciate your contacting the architect for the 
job, Mr. Victor Lundy, pertaining to the plans and speci- 
fications, and to take whatever steps are neccessary to 6¢é~ 
cure the land for which IBM has art anged in your name. 
For your information the following is Mr. Lundy's firm 
name, address and telephone number: 


Mr. Victor Lundy 
Penthouce 

6 East 65th Street 

New York 21, New York 
212 YUkon 8-8993 


Very truly yours, 


. 


, 


Geo. C. Roper, Manager 


/ Real Estate Department 


GGR VEO.IYVM 


j. 9-2 


95a 


EXHIBIT 2, ANNEXED TO AFFIDAVIT OF MANUEL M. KOUFMAN-~- 
LETTER, DATED AUGUST 27, 1963. 
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August 27, 1963 


a 


Mr. Manuel M. Koufman 
1330 Beacon Street 
Brookline 46, Massachusetts 


Dear Mr. Koufman: 


This is to confirm your meeting with Mr. Wright and my- 
self in which you indicated that you would be unable to build our new 
Zlizabeth office under the terms of your proposal. You indicated that 
it would be necessary for you to have an annual rental of $132,000, and 
our lease would have to be extended from a 17-year lease to a 22-year 
lease. IBM would have the right to cancel the lease at the end of the 
17th year provided it would purchase the building. 


In our eyes, this proposal would necessitate a financial com- 
mitment on the part of the IBM company which is inconsistent with our 
present objectives in the Elizabeth area. In view of this, we found it 
necessary to reopen the discussion with other investors who had pre- 
viously proposed to IBM but who were not initially selected. As a re- 
sult of this renegotiation, we werc able to secure a financial source 
which requires-a financial commitment on the part of IBM consistent 
with our objectives. Therefore, in the best interests of the IBM company, 
we have no alternative but to cancel our previous commitment to you since 
you are unwilling to perform in accordance with the terms of your pzo- 
posal which IBM had accepted, This is in accordance with the decis:o- 
that was conveyed to you by Mr. Wriyht and me at our meeting last weex. 


We have received confirmation that the new investor will 
perform under his ~: reement with us and accordingly, we have awarded 
the project to him. 


We wish to once again thank you for the efforts you have put 
forth in our behalf on this project, and we hope that you will be successful 
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Mr. Manuel M. Koufman August 27, 1963 


in another of our ventures which you feel will be more beneficial to 
you, 


Yery truly yours, 
ZF ‘a? 


Thomas F. faly /Administrator 
Real Estate’ Department 


TFD:jb 
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UNITED STATES DISTRICT COURT, 
Souruzrn Disraict or New York. 
(Same Trrzez.] 


State of New York, 
County of New York, ss: 


Rozsert Layton, being duly sworn, deposes and says: 


1. I am a member of the firm of Gilbert, Sega!l and 
Young, attorneys for plaintiff in this action. I am fully 
familiar with all prior proceedings in this action and I 
make this affidavit in opposition to the instant motion 
by defendant International Business Machines Corpora- 
tion (hereinafter “IBM”) for partial summary judgment 
made four months after this case was placed on a trial 
calendar of this Court and more than tw. years following 
commencement of the action. 


2. Notwithstanding the assertions in the moving papers, 
plaintiff's first cause of action is not complex. By a writing 
dated May 23, 1963 IBM solicited proposals for the de- 
velopment of an IBM branch office in Cranford, New Jer- 
sey. (Moving affidavit, Exhibit “A” ) Plaintiff submitted 
his written offer on June 6, 1963. (Moving affidavit, Ex- 
hibit “B”.) IBM accepted plaintiff’s offer by a writing 
dated June 24, 1963. (Moving affidavit, Exhibit “C”; Mr. 
Koufman’s affidavit Exhibit “1”.) IBM thereafter breached 
the agreement and this action was commenced on March 
29, 1966. 


3. Extensive motion practice casued in the spring of 
1966 involving issues of propriety and priority of dis- 
covery. 


4. Examiuatio; of the plaintiff began April 26, 1966, and 
eonsumed fovr ! and 528 pages of transcript. These 
examinations concluded on June 28, 1966. 


¢ 
ta, 


ey 
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5. Plaintiff’s examinations of defendants began Decem- 
ber 2, 1966 and consumed nine days of testimony and 1,008 
pages of transcript. These examinations concluded on 
November 3, 1967. 


i, Additional discovery of witnesses was conducted in- 
formally by the plaintiff during the summer and early fall 
of 1967. This discovery had nothing to do with the con- 
tract cause of action. 


7. The Note of Iss! > was filed on January 26, 1968. 
IBM raised no objectiva to its filing nor did it notify any- 
one that it intended to make any motions. 


8. On March 25. 1968 the Court issued its pre-trial 
order directing a conference of attorneys herein by April 


9, 1968 and the filing of pre-trial memoranda on or betore 
April 19, 1968. 


9. On April 15, 1968, having made no effort to meet- 
at an attorneys conference, IBM made an application seek- 
ing an adjournment or extension of the pre-trial order date 
until the date of entry of this Court’s order determining its 
motion for partial summary judgment or until October 1, 
1968. That application was denied by Judge Sylvester 
J. Ryan, but he extended IBM’s time until May 7, 1968 to 
file its pre-trial memorandum. 


10. This motion for partial summary judgment was not 
served until April 15, 1968, simultaneously with its ad- 
journment application. No motion for partial summary 
judgment was made either at the completion of defendant’s 
examination of the plaintiff in late June 1966, the com- 
pletion of all deposition testimony in early November 
1967 or even when the Note of Issue was filed in January 
1968. Rather, the motion was made only after the Court 
issued its pre-trial order and whex. it became apparent 
that a trial would be held in the near future. 
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11. The theories propounded by IBM ere astonishing. 
First, IBM claims that since there was no agreement as 
to who would pay taxes and insurance premiums there 
could not have been a contract. This is not the fact. I 
refer the Court to Mr. Koufman’s affidavit. No uffidavit 
is submitted by either Mr. Roper or Mr. Daly, the operat- 
ing officials of IBM, to even claim that there was no agrec- 
ment on this point. 


12. I call the Court’s attention to Exhibit “E” annexed 
to the moving affidavits where a portion of Mr. Roper’s 
deposition testimony is reproduced. (Pages 49-50.) Mr. 
Roper there testifies that what was always contemplated 
by the request for proposal, the proposal, and the accept- 
ance was a net lease (Roper page 50, lines 4-6). 


13. Further, the proposal specifically provides that the 
“Standard IBM form will be used as applicable” for 
the lease form. Annexed hereto as Exhibit “3” is a copy 
cf the lease for this project dated 12/23/63 entered into 
between defendant Benderson and IBM. After the first 
three pages of description of the property and of the 
financial numbers involved, the “Standard Form” con- 
tinues at page 4, paragraph 8. Paragraph 8 provides the 
responsibility for payment of all real estate taxes in 
Benderson but IBM agrees to reimburse Benderson for all 
taxes paid. Similarly, paragraph 9 requires Benderson 
to maintain insurance on the premises but IBM 
agrees to reimburse Benderson for the cost of all such 
insurance, The “boiler-plate” of this standard “net” lease 
vontinues to require IBM to arrange for services and 
utilities (paragraph 10, page 5), pay for maintenance 
(paragraph 11, page 5-6), IBM’s untrammeled right to sub- 
let (paragraph 14, page 7), notice provisions (parag. aph 
19, page 11 where Benderson’s address is inserted in the 
form), TBM’s sign placement (paragraph 20, page 11) 
through paragraph 23 at page 12 (numbers inserted). 
Paragraphs 24, 25(a) through (j) and 26 are apparently 
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inserted to save renumbering and the “boiler-plate” con- 
tinues from paragraph 27 (page i0) to the end where 
Benderson’s name is inserted and the lease is executed 
for IBM on its form signature block by H. Wisner Miller, 
Jr. 

The IBM Standard lease form and the actual lease with 
Benderson support Mr. Koufman’s statement that the 
payment of taxes and insurance is always by the prime 
tenant, the developer simply handling the bookkeeping 
and billing therefor. 


14. IBM directed in its request fer proposal that minis- 
teria! juestions be left for a later determination. Sureiy 
this ministerial matter—left open at the direction of IBM 
—cannot constitute a substantial unresolved item so as to 
bar enforcement of the agreement. As is shown by the 
“Standard” net IBM lease, what was contemplated was the 
likelihood that the responsibility to see to it that taxes 
were paid and insurance obtained might be the develop- 


er’s, but the economic burden was clearly agreed to be 
IBM’s. 


5. IBM’s next claim on this motion for partial sum- 
mary judgment is that somehow Mr. Roper, the “Manager” 
of IBM’s real estate depariment and Mr. Daly, the “Ad- 
ministrator” of IBM’s real estate department were not 
authorized to enter into any contracts on behalf of IBM 
(see moving affidavit of John H. Grady). This conten- 
tion is most surprising in light of the fact that not only 
Mr. Roper but at least one of his subordinates, Mr. Chessa, 
in fact signed contracts for IBM in connection with this 
very project. 


(a) In addition to Exhibit “C” to the moving affidavit 
where Mr. Roper, the “Manager”, on behalf of IBM, 
accepts plaintiff’s offer and instructs him to proceed to 
purchase the land (see also Exhibit “2” annexed to Mr. 
Koufinan’s affidavit wherein Mr. Daly, the “Adminis- 
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trator”, “cancels” the prior IBM “acceptance”), annexed 
hereto as Exhibit “4” is a copy of a document dated April 
29, 1963 by which IBM contracted with defendant Bender- 
son Development Company, Inc. for expenditures of ap- 
proximately $200,000 in connection with the purchase of 
the land for this project. That letter begins “The pur- 
pose of this letter is to confirm the understanding had be- 
tween Benderson Development Company, Inc. and IBM 

.’ and concludes “If you are in agreement with the 
foregoing, kindly sign the attached copy of this letter and 
return it to Mr. T. F. Daly, I.B.M. Corporation, 425 Park 
Avenue, New York 22, New York. Very truly yours, In- 
ternational Business Machines Corporation, By: Geo. C. 
Roper, Manager Real Estate Department.” 


(b) Attached hereto as Exhibit “5” is a document dated 
July 16, 1962 which is the contract between IBM and 
Victor A. Lundy for the architectural services for this 
same project. This contract is signed for IBM by “F. J. 
Chessa—Design Administrator”. Annexed hereto as Ex- 
hibit “6” is a copy of a portion of Mr. Chessa’s examina- 
tion wherein he describes his role and names his superior 
as George Roper. 


16. Once again referring to the Benderson-IBM lease, 
Exhibit “3”, no written anthorization for Mr. Miller’s 
signature is attached nor for the initialing (below “NB” for 
Nathan Benderson) for IBM on pages 1 and 3 by 
“RCHJr.”, whom it is believed is an attorney on the staff 
of IBM and in no way a corporate officer. Annexed hereto 
as Exhibit “7” is a copy of a letter from Mr. Hruska, 
counsel for IBM, dated January 3, 1968, in which he ad- 
vises that Mr. Miller was a Vice-President of IBM until 
October 29, 1963, but after that date, and at the time he 
signed the lease dated December 23, 1963 he was the 
“President of the Real Estate and Construction Division 
of IBM”, apparently as Mr. Roper was “Manager Real 
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Estate Department”, Mr. Daly was “Administrator Real 
Estate Department” and Mr. Chessa was “Design Adminis- 
trator”. 


17. Perhaps Roper, the “Manager”, Daly, the “Adminis- 
trator”, and Chessa, the “Design Administrator”, had no 
formal, signed and sealed authority from the Board of 
Directors of this publicly held corporation to enter into 
any contracts, but no one at IBM even mentioned this to 
plaintiff and the fact is that they certainly did enter into 
contracts. Their apparent authority to bind IBM was 
overwhelmingly demonstrated by their actions and is 
manifested by the documents for this project. Keeping in 
mind the way it has conducted business, IBM’s attempt 
to hide behind its own by-laws comes with ill grace and 
less merit. In any event, if IBM seriously claims lack 
of authority is an issue in this lawsuit—which it is doubt- 
ful it will do at trial—that is a question of fact and proof 
would have to be heard to determine whether or not Roper, 
Daly, Chessa and company did bind IBM in these cireum- 
stances and act with apparent authority. 


18. Lastly, IBM suggests that the contract was incom- 
plete in an additional, ephemeral way, pointing to a lack 
of designation as to which particular proposal IBM ac- 
cepted. Annexed hereto as Exhibit “8” is a document 
(marked plaintiff’s Exhibit “27” at the depositions) which 
Mr. Daly testified he prepared to compare the developer’s 
proposals. (Annexed hereto as Exhibit “9” are copies 
of pages 105 through 108 of Mr. Daly’s deposition testi- 
mony.) No blanks appear on the plaintiff’s line and a 
large check mark appears next to Item I on plaintiff’s 


proposal, indicating IBM’s acceptance of proposal Item 
I. 


19. In any event, even had there been no designation of 
the Item selected, there would still be a contract. That 
contract provided an option in IBM to select one of the 
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items in the proposal and would require plaintiff to pro- 
ceed with financing the land purchase and construction 
as stated in Mr. Roper’s letter of acceptance. Certainly 
the purpose of Mr. Roper’s letter is clear—to make a 
formal contract and start running the thirty day period 
within which plaintiff was required to purchase the land. 
(See Exhibit “A” to the moving affidavit, second page 
under “Option to Purchase”.) 


20. No purpose is served by this motion other than to 
attempt to delay a trial herein until the Fall Term of this 
Court. The time of this Court is not conserved by con- 
sidering this motion for partial summary judgment, since 
the remainder of the action proceeds to trial in any event, 
and the trial judge, on hearing the testimony is in the best 
position to rule on any questions of law. For all the rea- 
sons set forth in this affidavit, the affidavit of Manuel M. 
Koufman and the memorandum of law submitted herewith, 
plaintiff respectfully asks the Court to expeditiously deny 
IBM’s motion for partial summary judgment so that this 
matter can proceed to trial. 


(Sworn to by Robert Layton, May 2, 1968.) 
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THs AGREEMENT, made and entered into this 23rd day 
of Decembe1, 1963, by and between Benderson Develop- 
ment Company, Jnc., a New York corporation with its 
offices at 135 Delaware Avenue, Buffalo, New York, 
hereinafter called “Lessor”, and International Business 
Machines Corporation, a New Yurk corporation having 
its principal office at 590 Madison Avenue, City, County 
and State of New York, hereinafter called “Lessce”. 


WITNESSETRH: 


Lessor by these presents leases and demises unto 
Lessee, and Lessee accepts and leases of and from Les- 
sor, the following described real estate situate, lying 
and being in the Township of Cranford, County of 
Union and State of New Jersey, and being more par- 
ticularly described as follows: 


Bectnnnine at the corner formed by the inter- 
section of the southwesterly line of Cleary Avenue 
and the northwesterly line of Jackson Street (fc r- 
merly Roosevelt Street), and running: thence (1) 
south 51 degrees 55 minutes 20 seconds west along 
said northwesterly line of Jackson Street a ‘is- 
tance of 755.41 feet to a point in the easterly 
right-of-way line of the Garden State Parkway, 
Route 4, thence (2) north 21 degrees 39 minutes 
15 seconds east and along said easterly line of the 
Garden State Parkway Route 4, a distance of 83.72 
feet to a point; thence (3) north 19 degrees 34 
minutes 06 seconds west and still along said east- 
erly line of the Garden State Parkway Route 4. 
a distance of 72.76 feet to a point; thence (4) nort} 
51 degrees 55 minutes 20 seconds east a distance 
of 30.00 feet to a point in the center line of Cole- 
man Avenue; thence (5) north 38 degrees 04 
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minutes 40 seconds west and along said center line 
of Coleman Avenue a distance of 89.61 feet to 
a point in the easterly right-of-way line of the 
Carden State Parkway, Route 4; thence (6) north 
19 degrees 34 minutes 06 seconds west and along 
said easterly line of the Garden State Parkway, 
Route 4, a distance of 21.57 feet to a point; thence 
(7) north 12 degrees 16 minutes 04 seconds east 
and still along said easterly line of the Garden 
State Parkway Route 4 a distance of 13.69 feet 
to a point; thence (8) north 51 degrees 55 minutes 
20 seconds east and along the center line of Cleve- 
land Street a distance of 42.61 feet to a point; 
thence (9) north 38 degrees 04 minutes 40 seconds 
west a distance of 35.32 feet to a point in the 
easterly right-of-way line of the Garden State 
Parkway Route 4; thence (10) north 12 degrees 
16 minutes 04 seconds east and along said east- 
erly line of the Garden State Parkway Route 4, 
a distance of 148.37 feet to a point; thence (11) 
north 51 degrees. 55 minutes 20 second east a 
distance of 15.77 feet to a point; thence (12) north 
38 degrees 04 minutes 40 seconds west a distance 
of 12.44 feet to a point in the easterly right-of- 
way line of the Garden State Parkway Route 4; 
thence (13) northerly along a curve to the left 
having a radius of 6150.00 feet, being also along 
said easterly line of the Garden State Parkway 
Route 4, an are distance of 210.63 feet to a point; 
thence (14) north 51 degrees 55 minutes 20 sec- 
onds east and along the center line of Harrison 
Street a distance of 45.21 feet to a point; thence 
(15) north 38 degrees 04 minutes 40 seconds west 
a distance of 31.54 feet to a point in the easterly 
right-of-way line of tie Garden State Parkway 
Route 4; thence (16) northerly along a curve to 
the left having a radius of 6150.00 feet, being also 
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along said easterly line of the Garden State Park- 
way Route 4, an are distance of 166.97 feet to a 
point; thence (17) north 51 degrees 55 minutes 
20 seconds east a distance of 85.15 fet to a point 
in the aforementioned southwesterly line of Cleary 
Avenue; thence (18) south 38 degrees 04 minutes 
40 seconds east and along said southwesterly line 
of Cleary Avenue a distance of 620.00 feet to the 
aforesaid northwesterly ‘ine of Jackson Street 
and the Place of Beginning. 


This Lease is granted and accepted upon the follow- 
ing terms, covenants and conditions, and the Lessor 
and Lessee hereby agree to keep and perform all the 
t. ms, covenants and conditions hereof on its part to be 
kept and performed: 


1. The Lessor covenants that the premises may be 
used for offices, sales, storage, display, engineering serv- 
ices and repair of products and equipment, training pur- 
poses, parking of cars, and all purposes incidental and 
related thereto. 


2. The Lessor covenants as a condition of the Lease 
that it has good marketable title to the premises and 
the right to make this Lease for the term hereinafter 
set forth; that it will deliver possession of the premises 
to the Lessee at the commencement of the term; and 
that the premises may lawfully be used by the Lessee 
for the uses hereinabove expressed 


3. The Lessor agrees to cause to be erected at Les- 
sor’s sole cost and expense a one-story, air-conditioned 
building having an area of approximately 51,392 gross 
square feet, including 7,000 gross square feet in the base- 
ment, and other improvements on the premises, together 
with a parking lot for at least 150 cars, with means of 
access to said lot at all times, all for the exclusive vse 
of Lessee. Said building and other improvements shall 
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be constructed in accordance with the plans and specifica- 
tions prepared by Lessor’s architect, which plans and 
specifications have been initialled by both Lessor and 
Lessee and marked Exhibit “A”, said Exhibit “A” being 
attached thereto and made a part hereof. 

Such building and other improvements shall be con- 
structed in a good workmanlike manner and in ac- 
cordance with all applicable laws, ordinances and regula- 
tions and substantially in conformity with said plans and 
specifications for said building and other improvements. 


4. The lease term shall be for twenty (20) years and 
shall commence fifteen (15) days after the building is 
completed (in accordance with the plans and _ specifica- 
tions, Exhibit “A”) as certified to by Lessor’s architect 
and accepted hy Lessee, which acceptance shall not be 
unreasonably withheld or delayed. If the term com. 
mences on a day other than the first of the month, rent 
for that month shall be pro-rated at the rate of 1/30th 
of the monthly rent for each day of occupancy, and in 
such case, the term of the lease shall expire twenty 
(20) years from the last day of the calendar month in 
which the term commenced. Lessor shall construct and 
complete the building with all due diligence and in any 

nt not later than July 1, 1965, subject to conditions 
veyond Lessor’s control. 


5. Lessee shall pay the annual rental of One Hundred 
Twenty-Eight Thousand Dollars ($128,000.00), in monthly 
installments of Ten Thousand Six Hundred Sixty-Six 
Dollars and Sixty-seven Cents ($10,666.67), payable on 


the first day of every calendar month during the term 
hereof. 


6. The annual rental referred to in Paragraph 5 above 
is based upon an estimated cost of construction in the 
sum of $1,412,131.00. If the cost of construction exceeds 
the: amount of $1,412,131.00, due solely to changes to 
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the plans and specifications, Exhibit “A”, requested by 
Lessee to Lessor in writing and reviewed and approved 
by the architect, said excess shall be paid by Lessee to 
Lessor or to Lessor’s contractor, with Lessor’s written 
approval, in cash. It is understood and agreed between 
the parties hereto that the “cost of construction” shall 
be deemed to mean architect’s fees and actual construc- 
tion costs incurred by and paid for by Lessor. It is fur- 
ther understood and agreed that the “cost of construc- 
tion” shall not inelude interim financing during construc- 
tion, builder’s risk and completion bonds, legal fees, taxes 
during construction, and all other fees and costs in- 
curred by Lessor as an incident to the acquisition of the 
land and completion of the building. It is agreed, how- 
ever, that should construction be delayed, because of 
Lessee’s failure to provide acceptable plans and specifica- 
tions, or through other fault of Les:ee that in’erest on 
interim financing; taxes and other expenses of Lessor 
caused by such delay, shall be added to the cost of con- 


struction” as such expenses may be increased because of 
such desay. 


7. All payments to be made by Lessee under the terms 
of this Lease shall be made to the Lessor at 135 Dela- 
ware Avenue, Buffalo 2, New York, or to such other 


person or at such other place as the Lessor may des- 
ignate in writing. 


8. The Lessor agrees to pay promptly at all times 
during the term of this Lease and any extended term 
hereof all real estate taxes, assessments and other charges 
(hereinafter collectively referred to as “taxes”) levied 
against the leased premises. However, Lessee agrees to 
reimburse Lessor during the term of this Lease and any 
extended term hereof for all taxes levied against the 
leased premises and paid by Lessor. The term “taxes”, 
however, shall not include any franchise, excise, cor- 
porate, estate, inheritance, succession, devolution, trans- 
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fer, gift, capital stock or income tax or tax of a similar 
nature which is or may become payable by Lessor or 
which may be imposed against Lessor or against the 
rents payable hereunder or upon the income or profits 
of Lessor by reason of any law now in force or ‘ere- 
after enacted. 

Any taxes for any tax year or portion thereof, not 
entirely within the term herein granted shall be appor-— 
tioned between Lessor and Lessee so that Lessee shall 
pay only those taxes which correspond with the part 
of such tax year or portion thereof as is within the 
term herein granted. 

Lessee shall have the right to request Lessor to con- 
test, or Lessee may ontest in its own name, by appro- 
priate proceedings or in any other manner permitted 
by law, at Lessee’s sole cost and expense, any taxes 
Lessor is required to pay hereunder, or any assessments, 
and Lessor agrees to diligently contest the same. Les- 
sor shall notify Lessee immediately in the event of any 
change in tax assessments affecting the leased premises. 


9. Lessor shall maintain insurance, in the names of 
Lessor and Lessee as their interest may appear, cover- 
ing the building and premises in an amount equal to at 
least 90% of the full insurable cost thereof exclusive 
of excavations and foundations, against loss or dam- 
age by fire and the perils specified in the standard ex- 
tended coverage endorsement: and in case of damage 
or destruction to the premises or building by fire or any 
of said perils, whether or not atiributable to the negli- 
gence of Lessee or its agents, visitors, servants or em- 
ployees, Paragraph 15 shall control and Lessee shall 
have no liability to Lessor or its insurer or insurers, 
However, Lessee agrees to remiburse Lessor for the cost 
of obtaining such insurance during the term of this 
Lease or any extended term hereof. The full insurable 
value of the premises, excluding foundations and excava- 
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tions, shall be determined at three-year ine vals by an 
Engineer designated by Lezsor and approved by Lessee, 
which determination may be made by the Engineering 
Department of the insurance carrier then furnishing the 
insurance. If at any time during the term of this Lease, 
Lessee shall be able to purchase and/or provide such 
insurance in terms reasonably satisfactory to the Lessor 
and at a cost less than that which Lessor has paid 
for substantially equivalent insurance coverage, Lessor 
shall authorize the Lessee to either withhold from Lessor 
the difference in premium cost or authorize Lessee to 
furnish such insurance at the reduced cost. 

The Lessee further agrees to carry and pay for public 
liability insurance, naming the Lessor as an additional 
insured, with limits of not less than One Hundred Thou- 
sand Dollars ($100,000.00) for injury or death to one 
person, and not less than Three Hundred Thousand Dol- 
lars ($300,000.00) for injuries or death + more than 
one person in one accident, and of not less than One 
Hundred Thousand Dollars ($100,000.00) in respect of 
property damage. 

All policies of insurance provided for herein shall be 
issued or written by a responsibe insurance company 
satisfactory to Lessor and authorized to do business in 
the State of New Jersey. Each such policy or certificate 
therefor issued by the insurer shall contain an agree- 
ment by the insurer that such policy shall not be can- 
celled, i» ."ified or amended without at least ten (10) 
days’ prior written notice to the Lessor. Any renewal 
policies or certificates of insurance shall be delivered to the 
“essor at least ten (10) days prior to the expiration of any 
other policy covering the same risk. Such insurance may, 
at Lessee’s election, be carried under any general blanket 
coverage of Lessee, provided, however, that lessee shall 
deliver to Lessor certificates of such insurance in form 
reasonably satisfactory to Lessor after issuance of said 
certificates and shall deliver to Less.~ proof of renewal 
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of such insurance not less than ten (i)) days prior to 
the expiration of ny policy. 


10. The Lessee ayrees to procure, at Lessee’s expense, 
such services and utilities as the Lessee desires, and the 
Lessee will pay prumptly all charges therefor and will 
not permit the same to accrue against the Lessor or 
the leased premises. 


11. During the term of this Lease, the Lessee all, 
at its sole cost and expense, maintain the leased prem- 
ises and make repairs thereto and replacements thereof 
so that the leased premises continue in the same repair 
and operating condition as at the beginning of the term 
of this Lease, ordinary wear and tear and obsolescence 
excepted (subject, however to Paragraphs 15 and 18 
hereof). 

The Lessor shall not be required t. | nish any secv- 
ices or facilities to, or to make any repairs to or replace- 
ments or alerations of, the leased premises. 


12. The Lessor shall have the right at reasonable 
ues to inspect the premises, except that Lessor agrees 
to disturb Lessee’s use and occupancy as little as pos- 
sible. The Lessor may make any repairs which the Les 
sor determines are reasonably necessary for the protec- 
tion and maintenance of the premises if the Lessee fails 
to commence such repairs within thirty (30) days after 
notice from the Lessor (except those repairs caused by 
wear and tear, Lecsor’s negligence, fire and other 
casualty covered unde the fire insurance with extended 
coverage required under this Lease), unless emergency 
conditions require immediate commencement and Lessee 
has failed to commence such repairs promptly, whereupon 
Lessee, at the completion of such work by Lessor, shall 
pay Iessor prompt'y for any expenditures incurred by 
Lessor for such work or repairs which are the responsi- 
bility of Lessee under this Lease. 
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13. All fixtures, machinery and equipment, which are 
necessary to the general operation and maintenance of the 
leased premises, shall be the property of the Lessor 
whether owned by the Lessor at the commencement of 
the term, subsequently purchased by the Lessor, or pur- 
chased by the Lessee in accordance with the provisions 
of this Lease. All lighting fixtures, heating equipment, 
and air-conditioning equipment shall be considered neces- 
sary to the general operation and maintenance of the 
premises. The Lessee may place such temporary parti- 
tions, fixtures (including lighting fixtures), personal 
property, machinery, motors and the like, in the leased 
premises and may make such improvement and altera- 
tions in the interior and exterior thereof as it may desire 
at its own expense. All such things, except lighting 
fixtures, shall remain the property of the Lessee, and in 
case of damage or destruction thereto by fire or other 
causes, the Lessee shal! have the right to recover as its 
own loss from any insurance company with which it has 
insured the same, notwithstanding the fact that any of 
such things might or could be considered to be a part of 
the leased premises. The Lessee may remove all or any 
of such things prior to or at the expiration of this 
Lease. It is agreed that only an express abandonment 
in writing shall affect the Lessee’s ownership of any such 
things, except that, notwithstanding the foregoing pro- 
visions, the Lessee shall be deemed to have abandoned 
the same to the Lessor at the end or other expiration 
of the term by vacating the premises without removing 
the same. In the event of the removal of such things 
or any of them, the Lessee shall not be required to re- 
move pipes, wires and the like from the walls, ceilings 
or floors, provided that the Lessee properly cuts, caps 
and disconnects such pipes and wires and seals them off, 
if necessary, in a safe and lawful manner. However, 
any special work, machinery or equipment which is not 


—_~ 


113a 
Exhibit 3, Annexed to Affidavit of Robert Layton 


adapted particularly to any general office usage, herein- 
after installed in the leased premises by Lessee, shall 
be removed by the Lessee at the termination of this 
Lease, provided Lessor, after submission of plans by 
Lessee showing the special work, machinery or equipment 
installed by Lessee, notifies Lessee in writing within 
thirty (30) days after receipt of such plans that said 
special work, machinery or equipment must be removed 
at the termination of the Lease. If Lessor does not so 
notify Lessee within the time specified, Lessee shall 
have the right to abandon such special work, machinery 
or equipment at the termination of the Lease. Lessee 
may make any structural alterations to the building, 
at Lessee’s expense, provided that such structural al- 
terations will not change the character of the building 
or its adaptability for use as an office building. 


14. The Lessee may assign this Lease or sublet all or 
any part of the premises at any time covered hereby 
without the prior written consent of the Lessor. In any 
event, the Lessee shall remain responsible for the faith- 
ful performance of all of the covenants, terms and condi- 
tions hereof on the Lessee’s part to be performed. 


15. It is further understood and agreed by the parties 
hereto that if any portion of the leased premises shall 
be destroyed or damaged from any cause for which suf- 
ficient insurance is then in force to defray the cost of 
repair, restoration or reconstruction thereof, the Lessor 
shall, upon collection of the proceeds of said insurance, 
forthwith repair, restore or rebuild the same with all 
reasonable dispatch, unless the cost of repair, restora- 
tion or reconstruction shall exceed the insurance pro- 
ceeds, in which event the Lessor shall have the option 
to terminate this Lease or to repair and restore the 
premises. The Lessor’s option under this provision shall 
be exercised in writing not later than sixty (60) days 
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following the date of any such damage or destruction 
to the premises. In the event of failure of the Lessor 
to give notice of its election hereunder, the Lessor shall 
be required to repair and restore said premises and this 
Lease instrument shall remain in full force and effect. 
However, if Lessor elects to terminate as provided in 
this paragraph, Lessee shall have the right to notify 
Lessor, in writing, within sixty (60) days following re- 
ceipt of the notice of termination from Lessor, that Les- 
see will repair, restore or reconstruct said premises, 
whereupon Lessor’s notice of termination shall be void 
and of no effect. Lessor shall, immediately upon collec- 
tion of the insurance proceeds, turn over said proceeds 
in their entirety to Lessee. Any difference in the cost 
of repair or reconstruction and the amount of the insur- 
ance proceeds shall be borne by Lessee. 

The Lessee shall be entitled to an abatement of rental 
for tie period during which the premises are rendered 
untenantable or incapable of use for the purpose for 
which the same are at the time of such damage being 
used. If a part only of the premises is rendered un- 
tenantable or incapable of use, the rental shall be reduced 
in the proportion which the floor area of said part of 
the premises bears to the floor area of the entire prem- 
ises. Notwithstanding anything to the contrary herein, 
if, at any time after the sixteenth (16th) year of this 
Lease, a portion of the premises shall be so destroyed 
or so damaged that in Lessee’s opinion, said premises 
cannot be used by Lessee for its purposes, then in that 
event, Lessee’s opinion shall have the option to ter- 
minate this Lease upon notice in writing to Lessor within 
sixty (60) days following the date of such destruc. 
tion or damage to the premises. 

If the damage shall be so extensive as to constitute a 
total destruction of the building, both the Lessor and 
the Lessee shall have the option of terminating this 
Lease upon sixty (60) days’ written notice to the other 
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party. If neither the Lessor nor the Lessee exercises 
this option to terminate, the Lessor shall forthwith re- 
build the same with all reasonable dispatch. In the event 
that this Lease terminates or is terminated, rental shall 
be apportioned and paid in full to the date of such ter- 
mination, and all prepaid rental shall forthwith be’ re- 
paid by the Lessor to the Lessee, and all insurance pro- 
ceeds shall be paid to the mortgagee or to the Lessor 
subject only to the provisions relating to Lessee’s per- 
sonal property as defined in Paragraph 13 above. 


16. If the Lessee remains in the premises beyond the 
expiration date of this Lease, as it may have been ex- 
tended or renewed, such holding over in itself shall not 
constitute a renewal or extension of this Lease, but in 
such event a tenancy from month to month shall arise, 
subject to a payment of the same rental by the Lessee 
each month as that payable on account of the last month 
of the demised term. 


17. The Lessee, on paying the said rental and _per- 
forming the covenants of this Lease on its part to be 
performed, shall and may peaceably and quietly have, 
hold and enjoy the demised premises for the term afore- 
said and any extension or renewal thereof. 


18. In the event that all or part of the demised premises 
are taken by eminent domain for a public or quasi public 
use or purpose, or for change of grade or street widening, 
it is agreed as follows: 


(a)If all of the premises are so taken or if such sub- 
stantial material part or parts of the building on the 
premises are so taken that, in the reasonable opinion of 
the Lessee, it cannot be restored for the uses of the Les- 
see as set forth in Paragraph 1 of this Lease within a 
reasonable length of time, then this Lease shall termin- 
ate as of the date possession is taken by the condemning 
authority, and the rent herein reserved shall be appor- 
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tioned and paid in full to that date and all prepaid rent 
shall forthwith be repaid by Lessor to Lessee and neither 
party hereto shall be liable to the other for rent, dam- 
age or otherwise for or by reason of any matter or thing 
occurring thereafter. 


(b) If this Lease not terminate in accordance with 
subparagraph (a) above, the Lessor covenants to promptly 
restore the building and improvements to their origi- 
nal condition to a size as nearly comparable to the size 
of the original building as possible, usin all due dili- 
gence. However, if Lessor shall fail promptly to pro- 
ceed with and complete such repairs, Lessee may make 
such repairs, or so much thereof as shall be reasonably 
required thoroughly to protect the demised premises, 
to restore the same as nearly as may be to their former 
condition and to fit them for business purposes, for the 
account and at the expense of the Lessor, and Lessor will, 
upon receipt of a statement of the cost of such repairs 
from Lessee reimburse Lessee for all expenditures rea- 
sonably made by it in making the same and in default 
of such reimbursement Lessee may deduct the amount 
of such expenditures from the rent due or to come due 
hereunder. After such taking, rent shall abate for the 
period and to the extent that the premises are untenant- 
able, and after restoration of the bulding and improve- 
ments, rent shall abate in accordance with the percentage 


of net usable square feet of building space taken but not 
restored. 


(c) If a part only of the demised premises shall be 
so taken or condemned, and, in the Lessee’s opinion, the 
remaining portion of the premises shall be adequate and 
suitable for use by it for business purposes, then, at 
Lessee’s option to be exercised by written notice given 
to Lessor not later than forty-five (45) days after the 
date possession of the part so taken or condemned shall 
be taken by the condemnor, this Lease shall continue in 
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full force and effect except that the rent herein reserved 
shall be diminished in the proportion that the floor area 
of the part taken or condemned shall bear to the total 
floor area of the premises immediately prior to such 
taking. In such case, the lessor shall, at its own ex- 
pense, as speedily as circumstances permu( repair such 
damage to the demised premises and the building as 
shall have been caused by such partial condemnation 
and taking; provided, however, that if the Lessor shall 
fail promptly to proceed with and complete such repairs, 
the Lessee may make such repairs, or so much thereof 
as shall be reasonably required thoroughly to protect the 
demised premises, to restore the same as nearly as may 
be to their former condition and to fit them for ness 
purposes, for the account and the expense of the Lessor, 
and the Lessor will, upon receipt of a statement of the 
cost of such repairs from the Lessee, reimburse Lessee 
for all expeditures reasonably made by it in making 
the same and in default of such reimbursement the [ es- 
see may deduct the amount of such expenditures from 
the rent due or to come due hereunder. If the Lessee 
shall exercise its option to continue this Lease, during 
the period of restoration and repairs, the rent shall be 
abated for the period and to the extent that the premises 
may be untenantable or incapable of use by Lessee. If 
all of or part of the premises are taken or condemned 
for a period less than the balance of the term of the 
Lease as it may be extended, then, at Lessee’s option 
to be exercised not later than forty-five (45) days after 
the date possession is taken by the condemnor, this 
Lease shall continue in full force and effect. 

If any part of the parking arec on the leased premises 
is taken or built upon and not restored, then lessor shall 
provide parking comparable to the area so condemned or 
taken in an area reasonably adjacent to the leased prem- 
ises, at Lessor’s sole cost and expense, or, if such park- 
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ing space shall not be available, rent shall abate by the 
then fair market value of the parking area not restored. 

However, nothing herein contained shall be deemed to 
prevent Lessee, at its own cost and expense, from par- 
ticipating in any proceedings commenced against Lessor, 
for the condemnation of all or a part of the building of 
which the demised premises form a part. Lessee shall 
have the right to participate proportionately with Lessor 
in any award made in such condemnation proceedings, to 
the extent that any expenditures by Lessee may have re- 
sulted in capital improvement to the building, and as the 
same may be reflected in any such award. 


19. In every case, when under the provisions of this 
Lease it shall be necessary or desirable for the Lessee to 
serve any notice or demand on the Lessor, such notice or 
demand shall be served personally or by registered mail 
addressed to the Lessor at 135 Delaware Avenue, Buf- 
falo 2, New York, until otherwise directed in writing by 
the Lessor, and any such notice or demand to be given 
to the Lessee shall be served personally, or by registered 
mail addressed to the Lessee’s Administration Manager at 
the leased premises and copies of such notice shall he 
served simultaneously by registered mail on the Lessee 
at 112 East Post Road, White Plains, New York, Att: 
Field Real Estate Department and at 425 Park Avenue, 
New York 22, New York, Att: Real Estate Administrator, 
until otherwise directed in writing by the Lessee. 


20. The Lessee shall have the privilege of placing on 
the premises cr attaching to the exterior of the building 
its standard IBM sign. No other signs may be maintained 
in or on the premises or building without the prior written 
consent of the Lessee. 


21. If the Lessee shall default in the performance of 
any of its obligations pursuant to this Lease, and if such 
default shall continue for thirty (30) days after written 
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notice there of by the Lessor to the Lessee (exeept that 
if the Lessee cannot cure any such default within said 
thirty-day period, said period shall be extended for a 
reasonable additional period, provided that the Lessee com- 
mences to cure such default within said thirty-day period 
and proceeds diligently thereafter to effect such cure), 
or if the Lessee shall be adjudicated bankrupt or insolvent 
according to law, or shall make an assignment for the 
benefit of creditors, then and in any of said cases, the 
Lessor may lawfully enter into and upon said premises 
or any part thereof in the name of the whole, and re- 
possess the same as of the former estate of the Lessor 
and expel the Lessee and those claiming under the Lessee 
without being deemed guilty of any manner of trespass 
and without prejudice to any remedies which might other- 
wise be used for arrears of rent or proceeding breach 
of covenant, and upon entry as aforesaid, this Lease shall 
terminate and the Lessee covenants that in case of such 
termination, it will indemnify the Lessor against all un- 
avoidable loss of rent which the Lessor may incur by rea- 
son of such termination during the residue of the term 
above specified. 

Termination of this Lease by the Lessor shall not be 
a waiver, release or discharge of any obligation or li- 
ability of the Lessee hereunder, and any sum payable by 
Lessee to Lessor, as rent or otherwise, which shall not 
have been paid when due shall bear interest at the rate 
of six per cent (6%) per annum from the date the 
same shoul have been paid 'y Lessee until the same 
shall be paid by the Lessee. 


22. The Lessor covenants that the Lessee shall not be 
liable for any loss or damage to any person or property 
resulting from any act or failure to act by the Lessor 
during the construction of said building. 


23. Lessee may, at its option, extend the term of 
this Lease for three (3) additional successive five (5) 
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year terms, upon the same terms and conditions except 
that the annual rental during the third five-year term 
shally be $102,400.00. Lessee shall give written notice to 
the Lessor, in the manner herein provided, of its inten- 
tion to extend, in each case at least six (6) months prior 
to the end of each term, and thereupon the term of this 
Lease shall be so extended without any further action by 
either party. Said options to extend the term of this 
Lease shall be effective as to all premises covered by this 
Lease in the building or on adjoining premises which may 
at such time or times be under lease to Lessee. 


24. Lessee may, at its option, cancel this Lease at the 
expiration of the seventeenth (17th) year of this Lease 
by giving ninety (90) day’s written notice to the Lessor 
of its intention to so terminate prior to the commencement 
date of the eighth (8th) year of this Lease. In the event 
that Lessee exercises this option, the annual rental of 
$128,000 payable by Lessee to Lessor shall be increased 
an additional $13,000 from the eighth through the seven- 
teenth years, so that the annual rental during this period 
shall be $141,000, payable in equal monthly installments 
of $11,750.00. 

Lessee may, at its option, purchase the demised prem- 
ises, together with all improvements then located thereon 
for the sum of $1,700,000.00. This option shall be exer- 
cised by Lessee’s giving written notice to Lessor of its in- 
tention to purchase at any time during the first ninety 
(90) days of the eighth year of this Lease. Conveyance 
shall be made at the Lessee’s office upon such date as 
may be specified in such notice, not earlier than twenty 
(20) days nor later than one hundred twenty (120) days 
thereafter. Paragraphs 25(d), (e), (f), (g), (h) and (i) 
of this Lease shall be applicable in the event Lessee ex- 
ercises this option. The deed shall be delivered and the 
purchase price paid, in cash, on the date fixed for convey- 
ance. Lessor may use the purchase money or any por- 
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tion thereof to clear the title of any cucumbrances. If, 
prior to exercise of this option, a portion of the premises 
has been taken on condemnation or eminent domain, the 
purchase price shall be reduced by the amount of the 
award received by Lessor for such taking. 

If Lessor shall be unable to give title or to make con- 
veyance as stipulated, Lessor agrees to reimburse Lessee 
for all costs ineured in examining title, including but 
not limited to the cost of any survey, and upon such 
refund and payment being made, all obligations of either 
party under this paragraph shall cease and be void 
without recourse to either party, provided, however, (a) 
if, on the date fixed above for conveyance, a period of 
thirty (30) days shall not have expired after notice from 
Lessee of defect in title, the time for performance shall, 
if either party so elects, be extended for the purpose of 
curing such defect until the expiration of such period; 
and (b) if Lessee so elects, at either the original or ex- 
tended time for performance, to pay said purchase price 
without deduction for defects in title, Lessor shall convey 
such title as it has to the premises in their then con- 
dition. 

The acceptance of a deed and possession by Lessee or 
Lessee’s nominee shall be deemed to be of full perform- 
ance and discharge of every agreement and obligation 
herein contained or expressed. 

Time shall be of the essence under this paragraph. 


25.(a) After completion and acceptance of the build- 
ing, if the Lessor shall determine to accept a bona fide 
offer to purchase such property or to enter into a par 
ticular agreement to sell or convey the same, Lessor 
shall give written notice of the terms and conditions 
thereof to Lessee, and within ninety (90) days therefrom, 
Lessee may give written notice to Lessor that it or its 
nominee or assignee will purchase said property on the 
same terms and conditions and in such event, the Lessor 


122a 


Exhibit 3, Annezed to Affidavit of Robert Layton 


agrees that it wul sell and convey such property to 
Lessee or its nominee or assignee, on the same terms and 
conditions and at the same price. 


25.(b) Lessee’s said notice that it will purchase such 
property shall specify a time and place for closing of title 
and a date for closing no more than forty-five (45) days 
from the date of such notice. 


25.(c) The purchase price shall be payable in accord- 
ance with the terms of said offer or agreement which 
would have been accepted or entered into by the Lessor 
if the option had not been exercised. 


25(d). Lessor covenants that it will deliver to Lessee 
or its nominee or assignee at the closing a good and 
sufficient warranty deed, conveying a good and marketable 
title to the purchaser free from liens, encumbrances and 
defects, except as hereinafter set forth, and except such 
as the purchaser shall approve. Said deed shall be in 
form approved by Lessee’s attorneys and the Lessor shall 
affix thereto at its expense, and cancelled, revenue stamps 
in the proper amount. State and local taxes shall be 
paid equally by the parties. 


25.(e) Mortgage interest shall be apportioned as of the 
date of closing. 


25.(f) At Lessee’s option, Lessee may take title sub- 
ject to any mortgage affecting the premises, in which 
event the purchase pr’. shall be reduced by the principal 
amount of such mortgage, but otherwise all mortgages 
shall be discharged of record by the Lessor prior to 
closing. 


25.(g) All assessments affecting the property which 
may be assessed, levied, confirmed or which become liens 
prior to the date of said notice by Lessee exercising this 
option shall be discharged prior to closing by Lessor. 
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25.(h) In the event of loss or damage to the property 
by fire or other casualty, or in the event of a takinz of 
all or a substantial material part or parts of the property 
by eminent domain prior to closing, notwithstanding any 
provision of law to the contrary, the Lessee may, at its 
option, rescind its notice that it will purchase the prop- 
erty, and in such event, the Lessor shall return to it all 
sums paid on account of the purchase price, or the Lessee 
may elect to purchase the property and in such event the 
Lessor shall deliver to the Lessee all insurance proceeds 
or awards received by it for such taking or shall de- 
liver to the Lessee a duly-executed instrument, assiening 
the Lessor’s interest in said insurance proceeds or said 
awards, as the case may be. Such instrument shall be 
in form approved by Lessee’s attorneys. 


25.(i1) This option agreement shall be binding upon and 
shall inure to the benefit of the parties hereto and their 
successors and assigns and shall continue in force as 
against all subsequent owners of the property until the 
expiration of the term of this Lease as it may be ex- 
tended, or until the property has been wholly purchased 
by the Lessor or its nominee or assignee. 


25.(j) The provisions of subparagraphs 25(d), (e), (f), 
(g) and (h) hereof shall be binding and in effect unless 
contrary to the terms of the offer or agreement which the 
Lessor whould have accepted or made for the sale of 
the property but for the exercise of this option. 

The Lessor covenants that it will not sell or convey 
such property without first giving Lessee first option to 
purchase the same as herein provided. This paragraph 
shall not apply in the event of sale in connection with 
foreclosure of any first mortgage covering the premises. 
The restrictions contained in this paragraph shall bind the 
Lessor’s heirs, representatives, successors, assigns, trans- 
ferees and grantees. 
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26. The parties of this Lease hereby agree that there 
shall be no prepayment of rent without the written con- 
sent of the primary mortgagee of Lessor. The parties 
hereto agree not to assign their responsibilities under the 
terms of this Lease without the written consent of the 
primary mortgagee, which consent shall not affect the 
rights given to Lessee under Paragraph 14 of this Lease. 


27. The parties hereto agree not to alter or change any 


of the terms of this Lease without the written consent of 
the primary mortgagee of Lessor. 


28. The Lessor covenants that this Lease shall be para- 
mount and prior in effect to all mortgages, liens or deeds 
of trust, except a first mortgage which may at any time 
cover the premises. It is agreed that this Lease shall be 
subject and subordinate to such first mortgage, provided 
that the holder of any such mortgage shall agree by writ- 
ten instrument, which shall be duly and promptly re- 
corded, and a copy of which shall be delivered to the 
Lessor and the Lessee, as follows: 


(a) In the event that the Lessee is not in default pur- 
suant to this Lease, this Lease or the Lessee’s rights will 
not be cut off or impaired in the event of forelosure or 
proceedings in lieu of foreclosure, provided that ‘he 
Lessee shall attorn to the mortgagee or the purchaser 
on foreclosure in the event of foreclosure; and 


(b) In the event that the building or improvements are 
damaged by fire or other casualty, or because of a tak- 
ing by eminent domain, insurance proceeds or the award, 
as the case may be, which may be payable, shall first 
be applied to repair, restoration and rebuilding of the 
building and/or improvements as provided in this 
Lease, before such proceeds or the award shall be ap- 
plied in satisfaction of the principal debt secured by the 
mortgage. 
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29. This Lease shall not be binding and in effect until 
a counterpart hereof has been executed and delivered by 
the parties each to the other. This Lease contains the 
entire agreement of the parties and may not be modified 
except by instrument in writing. 


30. It is further agreed and understood that a memo 
randum copy of this Lease will be made and executed by 
the parties hereto, such memorandum copy to be recorded 
pursnant to the laws of the State of New Jersey 


SL. lt is further agreed and understood that upon the 
expiration of the term of this Lease and any renewals 
thereof, the Lessee will surrender and deliver unto the 
Lessor possession of said premises in as good order and 
condition as when received, save and except ordinary wear 
and tear, Lessor’s negligence, and damage caused by fire 
or other casualty covered under the fire insurance policy 
with extended coverage required to he kept in force by 
Lessor um ar the terms of this Lease. 


32. This Lease shall hind and inure to the benefit of 
the parties hereto and their respective heirs, representa- 
tives, successors and assigns (provided that this J.ease 
shall not inure to the henefit of any assignee pursuant to 
an assignment which is not in compliance with the terms 
of this Lease). 


IN WITNESS WHERKOF, this instrument has been duly ex- 
ecuted by the partics hereto as of the day and year first 
above written. 


BeNDERSON Devetorment Company, Ine. 
Jack Chesbro, its Vice President 
Nathan Benderson, its President 


INTERNATIONAL Business Macninis CorPoRATION 
By H. Wisner Miller, Jr. 
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eal Vil ». Data Processing Division 


ae \ 1018 1 Eastern Kegiona 1 Office 
Ne i. 425 Park Avenuc, New York 22, N.Y. 


yoralion . ' PLaza 1-6060 


') / ry 
LatLSTICSS AEMER Ot] 


April 29, 1963 


(oe; “hack Kae sto 
saderson Development Company, Inc. 
MNelaware Avenue 


suiialo 2, New York 


RE: ELIZABETH, NEW JEsSEY 


this letter is to confirm the understanding had between 
Bencerson Development Cumpany, Inc., and IBMin reference to IBM's 
w Elizabetn Sales Office constructed in Cranford, 


purpose of 
aesire to nave its ne 


New Jersey. 


acted to purchase from the Town of Cranford 
Ddazcel of land containing approximately 6,6 acres adjacent to the Garden 
State Parkway, and more particularly pounded ana described in accordance 
description contained in Exhibit A attacned hereto and made a part 
her or, as drawn in accordance with a survey made by Sailer & Sailer, 

C gineers and Surveyors of 64 Broad Street, Elizabeth, New Jerscy, 


Civil ni 


Gatea Januar} 7 1963. 
’ 


r request you have contr 


fal or? 


a 


with ¢ . 
With eal 


Vou warrant that said property as described in Exnibit A is the same pat 
cel of land which has been subject to discussions between Benderson Dev 
inc., and IBM, and tnat said property encompasse apt 


opment Company, 
of the land shown on a plan previously exhibited to and delivered to the Real 


Estate Department of IBM. 
agreed tnat you wili exercise your right to purche $e io 
said parcel of land from tne Town of Graz. OG; 


4t is understood and 
our oenalf in your name, 
and Ovaers as you may be directed, for the sum of $168, 450.00, inclucin 


all real estate cornmissions, itis understood that there will be improve 
However, 


»roperty wnich will cost approximately $30, 000. 00. 
t on this property that will be binding upon 


has been zoned to meet IBM's require- 
contemplated for its use and occupancy, 


oO 


ateChies LO eis 


You asrce .O make no comraitmen 
you or luM uniess said parce. of land 


racats for construction of tne building 
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Mz. Jack Chesbro -2- April 29, 1963 


Ris; lelizabeta, New Jersey 


and you lurther agree that said parcel of land will not be encumbered by any 
Gced restrictions, mortgages, leases, easements or other existing facts 
waich would pronibit or interfere with the building contemplated and the full 
usc and enjoyment of the premises by IBM, Said building is to be a one story 
and Dasemeni building for IBM's Sales Office use, 


i*rom time to time you may be authorized by IBM to spend additional mone 
tor such items as surveys, soil borings, etc., in connection with this site. 


in the event that, after you Lave purchased said parcel of land described in 
Exhivit A attached hereto, your company will not be the landlord for the new 
building to be constructed thereon for IBM's use and occupancy, IBM agrees 
to tac following: 


1 - Within thirty (30) days after the awarding of the building to an 
snvestor, 1BM will reimburse you for the costs you have incurred 
in acquiring said parcel of land, including interest at the rate of 
6% per year on such costs. However, it is understood that your 
personal costs expended in securing this parcel of land, such as 
travelling, hotel and meals, are not to be reimbursed to you by 
IBM. 


Z- You agree that within thirty (30) days after IBM shall have awarded 
the building to an investor, you will sell, transfer and convey said 
parcel or land described above to IBM or its assignee at the same 
purchase price paid by your company to $153,000.00, rus utilities 
and improvements to the property which wiil cost app 2x. ately 
$36, 000. 00, 


Ww 
+ 


IBM agrees to reimburse you for traveiling expenses incurred by 
you if these expenses were necessitated by your appearance at 
certain zoning meetings and other meetings on IBM's behail, pro- 
vided said trips we. authorized by IBM prior to your inc. ring 
said expenses. 


“- IBM shall have the right to reimburse you in cash tor any expenses 
made pertaining to this location, provided same were authorized 
by 13M prior thereto, in licu of your using your own funds. 
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Mr, Jack Chesbro -3- April 29, 1963 


RE; Liizabcth, New Jersey 


5 - IBM agrees that it will, as expeditiously as possible, pursue 
th mmencement of this building. It is anticipated that 
construction may start early in the summer of 1963. IBM has 
engaged Mr. Victor Lundy to design a building for our use and 
occupancy on Gaid parcel of land. 
If you are in agreement with the foregoing, kindly sign the attached copy oi 
tnis letter and return it to Mr. T. F. Daly, IBM Corporation, 425 Park Averue, 
New York 22, New York 


Very truly yours, 


INTERNATIONAL BUSINESS 
MACHINES CORPORATION 


~ 


Me 
BY: re | e.. atl ha; Oo 


D:HVM Zeo. C. Roper,/Manager 
Real Estate D 


artment 
ACCEPTED AND ACREED: 


BENDERSON DEVELOPMENT COMPANY, INC. 
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Standard Form of Agreement Between Owner and 
Architect. 


= 


(See opposite and following pages.) = 


C1958 Edis 


c ‘ah ge Bt tae = peer 
ie! "su WG ‘te Py RAN [O 
te ron, j 
l3la 
4. STANDARD FORM OF AGREEMENT 
Sa WEEN OWNER AND ARCHITECT 
On a Percentage Basis Including Engineering Services 
Copyright © 1958 by The American i::: 
THIS ‘AGREEMENT made as of the cmon acs sd aE TE 
GRY OL. ivesseces JULY Sisssseossshacsctsesetoseres in the year Ninctcen Hundred anc ...... SIXTY TO pieseyccaasvecevecesiate 
DY ANG DSLWEECN ...sccccsssee INTERNATIONAL. BUSINESS..MACHINES.. CORPORATION... 
: 
mrseennectnusenneoonnnenonuneenneounennnneonseseternngnnersneonneennenneaneesneeanenaneaatenarenesnaretntetneeaneeeen eaten eee 
4 


VICTOR A, LUNDY, ARCHITECT, A.I.A., 


6 EAST 65TH STREET, NEW YORK 21, N.Y, 


eee EPO ECOCECrererrerrr i ier t eter errr eter re ii rrr it ier t 


ERECT A NEW OFFICe BUILDING TO 


Searsie hereinafter called the Architect, 


WITNESSE EPL, that whereas Hie: CWE PARSE BO. 55. ccc soc ccccacecccecescaccecscnsncdcssccsn0sess1ss0sseousecssaunssonsnceasacoiues 
S&2 KNOWN AS THE IBM GARDEN STATE OFFICE BUILDING ON THE SITE 
AT THE GARDEN STATE PARKWAY, EXIT » NEW JERSEY, 


SAO Cee REET EEO EEE SEES EEO EEE EE OE EO EEE EEE EEEEESEEEEEEEEEEEE EE EEEEEEEEEEEEE EEE SE SEE EESE EEE ESEH TEESE EESEEEEEESEREEEEEESESEEEESEEE SESE EEEENEESSEEEEES TESTER EEE OD 


spa benvadessnubadessen iedos pspusbecs ucesdethiaetas eoadinovues aucnemens tus dctamubaenee ian bobiaiétesensuensstercnaasieles hereinafter called the Pruject. 


NOW, THEREFORE, the Owner and the Architcot for the considerations hereinaftcr sot forth agree as 


ioulows: 
A The Architect agrees to perform professional services for the above Project as hereinafter sct forth. 
B “he Owner agrees to pay the Architect as compensation for his services: 


oh RANTS bots IMM Alel BOE WINOS | sabicescnkateyssenieveceassysnccsscpigecseonnes ( 7 % ) of the projcot construction cost, 
amis yum 
wieder istered toas the Basie Rate, the work to be let under a single lump sum contract, Sasaeanks 
wor, Yeu. This contract ia based on a set fee arrived at by a percentage 
Loe Nie Nein ie UU dee Ni ca oy ND MOE Los MUO AION A NOLEN AAMAAAKAKXRKAAKA APES LETHON AKAKKKISD). 
busis ul the project conutruction cout. This is the agrecd upon sect fee which 
wi.l not be affected by actual final project construction cost, be it above or below 
budget. 


(soni7a $341) 


IOFUON LO services 


s performed to increase the compcnsation 
tor basic services to the following perceniages at the com- 
phase of the work: 


hewaic Design Phase 159 
2 Dexusza Development Phase ; 359 
3. Ce ction Documents Phase 75% 
meesiat of ids 80% 
5. <€ truction Viase 109% 
2 Paymenis for extra services of the Architect as defined in 
Article i} above, and for Reinvbur. able Expense as defined 
Article V, paragraph 2, shali be made monthly upoa 
preseniaticn of Arenitect’s detailed invoice. 
3 No decdiechon shail be made from the Architect's compen: 


AMtion on account of penally, liquidated damages, or other 
ums withhele from payments to contractors. 
4 If any work cesigned or specified by the Architect during 


y phase of service is abandoned or suspended in whole or 
yart, she Architect ts to be paid for the service per- 
formed on account of it prior to receipt of written notice 
from the Owner of such abandonment or suspension, to- 
gether with rcimbursements then due and any terminal 
expense resuliing from abandonment or suspension for 
more thas three months. 


Vil ACCOUNTING RECORDS OF THE ARCHITECT 


Records of the Architect's Direct Personnel, Consultant, 
and Reabursable Expense pertaining to this Project and 
recores of accounts between the Owner and contractor shall 
be hept on a generally recognized accounting basis and 
shall be available to the Owner or his autherized repre- 
sentative at Mutually convenient times. 


Viil TERMINATION OF AGREEMENT 


This Agreement may be terminated by either party upon 


132a 


seven days’ written notice should the other 
stantially to perform in accordance with its 
no fault of the other. In the event of term 


the fault of others than the Architect, the Ar 
paid for services performed to termination pis 
fcimbursements then duc, plus terminal capense. 


1X OWNERSHIP GF DOCUMEN?S 


Drawings and specifications as instruments of service are 
the property of the Architect whether the Project for waich 
they are made be executed or not. They are not to be 
used on other projecta except by agreement in writing. 

x. Serr -AviOk 


——e 


Arbitratio.. reement 
shall be at the c. : in 
accordance with the provision... vice aining, Ge ine 
Standard Form of Arbitration Procedure u. The Arnerican 
Institute of Architects. This Agreeme=: shai be specifically 
enforceable under the prevailing aroitration law and judg- 
ment upon the award rendereu may be entered in th 
court of the forum, state or federal, having jurisdiction. 
The decision of the arbitrators shall be a condition 
precedent to the right of any legal action. 


Xi SUCCESSORS AND ASSIGNS 


— 


The Owner and the Architect cach binds aimscli, his part- 
ners, successors, assigns and legal representatives to the 
other party to this Agreement and to the partners, suc- 
cessors, assigns and legal representatives of such other party 
in respect of all covenants of this Agreement. Neither the 
Owner nor the Architect shall assign, sublet or transfer his 


interest in this Agreement without the written consent of 
the other. 


IN WITNESS WHEREOF the parties hereto have made and executed this Agreement, the day and year first above written. 


Intexnatienal.pugine.se.Machines..Garpn.... 


£25 Pars Avenue. «New. York 22, Nai Xa. 


eerie tre 


Architect 


errr rrr errr itt ier eter errr e eri er ete ee 


VICTOR A, LUNOY, ARCHITECT | 


6 CAST 65TH STREET 


l 


l 


vw 


The parties heroto further agree to the following conditions: 


BASIC SERVICES OF THE ARCHITECT 


Schematic Design Phase 

ay) Vhe Architect shall consult with the Owner to ascertain 
the requirements of the Project and shall confirm such 
menis to the Owner. 


< Project for approval by the Owner. 

He shail submit to the Owner a statement of the prob- 
¢ project construction cost based on current area, 
voiume or other unit costs. 


a 


7 
Design Development Phase 


a) Tne Architect shall prepare from the approved schematic 
design siudics, the design development documents consist- 
1g of plans, eievations and other drawings, and outline 
fications, to ix and illustrate the size and character 
he ent.cc Project in its essentials as to kinds of ma- 
s, type of structure, mechanical, and clectrical systems 
and such other work as may be required. 

b) He shall submit to the Owner a further statement of 
the probibie project construction cost and, if authorized, 
obtain a semi-cetailed estimate of such cost. 


b=) 
+5 


Consiruciion Documents Phase 

cz) The Architect shall prepare from the approved desiga 
ceveicpment documents, working drawings and specificao- 
Ons seit sorta in detail and prescribing the work to 
be cons, ead the materials, workmanship, finishes, and 


equipment required for the architectural, structural, me- 
chanical, electrical, service-connected ecuipment, and site 
work, and the necessary bidding information, General Con- 
ditions of the Contract, and Supplementary General Con- 
ditions of the Contract, and shall assist in the drafting of 
proposal and contract forms. 

b. He shall keep the Owner informed of any adjustments 
to previous statements of the probable project construction 


cost indicated by changes in scope, requirements or market 
conditions. 


Construction Phase 


a) The Architect shall assist the Owner in obtaining pro- 
posals from contractors, and in awarding and preparing 
construction contracts. 

b) He shall keep the Owner informed of the progress of 
construction; check and approve schedules and shop draw- 
ings for compliance with design; maintain construction 
accounts; prepure change orders; examine contractors’ Ap- 
plications for Payment; issuc Certificates for Payment in 
amounts approved by him; provide general administration 
of the construction contracts, including periodic inspections 
at the site; determine date of substantiai completion; make 
final inspection of the Project; assemble written guarantees 
required of the contractors; and issuc isc final Certificate 
for Payment. 

c) He shall endeavor to guard the Owner 
and deficiencies in the work of contraciors, but he does not 
guarantee contractors’ performaace under their contracis. 


d) If recommended by the Architect and approved by 


= ¢ r Project is tor will be selected, 
emai ', aad directed by the A ct. 

Aer Se .SEXVICES OF THE A ITECT 
Tac ving services, if perforr * ‘ie to unusual circum- 
an use the Architect ev'' tense, and shall be paid 
for «> ‘ Owner as a Mulup!¥ ©! tncect Personnel Expense: 
l “OMIA plinnine sumveyS and snuctal analveacs of the 
OM Aers Neeus 1G Claiciy requirements of the Project when 


<u OY the Owner 
sured drawings of existing construction when 
Teciures ior plasning additions or alicrations thereto. 


2 acyong previously approved drawings or specifications to 
accomplhosl chaages ordered by the Owner. 


ments for alternate bids and change orders 
» by the Owner 


the replacement of any work damaged by fire 
or other cause Curing construction. 


GA uog fer the work to proceed should the contractor 
eclault Gue to delinquency or insolvency. 

7 Providing prolonged contract administration and inspection 
Oo. Construction should the construction contract time be 
exccedeu by more than 259% due to no fauit of the Architect. 

& Preparing as it drawings showing construction changes 
ir. the work and final locations of mechanical service lines 

Outicts, if requested by the Owner. . 

9 Maling aa inspection of the Project prior to expiration 

of ine nice period and rep g observed discrepancies 


& 
CF Cua 


<onstruction contracts, if 


antees provided by 
requested by the Owners. 


hi THE OWNER’S RESPONSIBILITIES 


} Yne Owner shall provide full information as to his require- 
ments for the Project. 

2 fie shall designate, when necessary, representatives author- 
iced to act in his behalf, He shall examine documents sub- 

by the Architect and render decisions pertaining 

promatly, to avoid unreasonable delay in the 

*f of the Architect's work. He shall observe the 

rocedure of issuing orders to contractors only through 


ne Architect. 


hall Carnish or direct the Architect to obtain at the 
Owner's expense, a certified survey of the site, giving, as 
rexuired, grades and lines of streets, alleys, pavements, and 

joining property: rights of way, restrictions, easements. 
encroachments, zoning, deed restrictions, boundarics, and 


plete Gala pertaining to existing buildings, other im- 
provements and trees: full information as to available serv- 
ice and utility lines both public and private; and test bore 
33 and piis necessary for determining subsoil condition’, 


2 


ne shall pay for structural, chemical, mechanical, soil me- 
chanics or other tests and reports if required. 


5 Bic shall arrange and pay for such legal and auditing serv- 
ices as may be sequired for the Project. 


LV of hOULCT CONSHTRKUCTION COST 


clus cost of ail work designed or specified by the Architect, 
vut dovs not include any payments made to the Architect 
or consutcnts, 


t 
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Project construction cost shall be based uson oae c! the 
following sources with precedence in tac order listed: 

a) Lowest acceptable bona fice Conirucior’s proposal re- 
ceived for any or all portions of the Project 

b) Estimate of project construction cost as defined in para- 
graph 4 bclow. 

c) the Architect's latest statement of prodable project con- 


sir ton cost based on current area, volume or other unit 
cov, 


3 When lator we matuttal ie Curniehodt hy the Owner, ths 
project construction cost shall include such labor aru 
Material at current market cost. 


4 Ifa fixed limit of project construction cost is stated her 
or if otherwise authorized by the Owner, esiimates of 
Project construction cost prepared in semi-detuiled or u 
tailed form by an experienced estimaior will be secured by 
the Architect during the Design Development or Consiruc- 
tion Documents Phase. 


5S If the estimated project constriction cost or the lowest 
bona fide proposal is in excess of any limit stated herein, 
the Owner shall give written approval of an increase in 
the limit, or he shall cooperate ia revising the project 
scope or quality, or both, to reduce the cost az required. 


5 Since the Architect has no controi over the cost of labor 
and matcriais, or compctitive bidding, he does not guarantee 
the accuracy of any staiements of probable construction 
cost. 


V THE ARCHITECT'S EXPENSE 


1 Direct Personncl Expense includes that of principals and 
employees engaged on the Project including architects, 
engincers, designers, job captains, drafismen, specification 
writers, typists and inspectors, in consultation, research, 
designing, producing drawings, specifications and other 
documents pertaining to the Project, and inspecting con- 
struction of the Project. Employees’ time shall be at their 
regular ratcs of pay. 


2 Reimbursable Expense includes actual expenditures made 
by the Architect in the interest of the Projcct for the follow- 
ing incidental expenses. 

a) Expense of transportation and living of principals and 
employces when traveling in connection with the Project; 
long distance cally and telegrams; reproduction of drawings 
and spcecificutions, excluding copies for Architect's office 
use and duplicate sets at each phase for the Owner's 
revicw and approval; and fees paid for securing .approva! 
of authorities having jurisdiction over the Project. 

b) If authorized in advance by the Owner, the expenss 
of Project Inspector, overtime work requiring higher than 
regular rates, semi-detailed and Cetailed estimates of projec: 
construction cost, perspectives or. models for the Owner’: 
use, 

c) If their employment is authorized in advance by the 
Owner, fees of special consultants, for other than the 
normal structural, mechanical anc electrical engineering 
services. 


VI PAYMENTS TO THE ARCHITECT 


1 Payments on account of the Architect's basic services sha! 
be as follows: 
a) A primary payment of 5 per cent of the compensatic. 
for basic services, puyable upon the execution of the Agrees 
ment, is the minimum payment uader the Agreement, 
b) Subsequent payments shall 2c made monthly in prc 
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Exhibit 6, Annexed to Affidavit of Robert Layton— 
Page From Deposition of F. J. Chessa. 


(See opposite page.) I= 
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space? 
é Yes. 
Q How tong did you hold that position? 
4 S held that until about the carly port of ‘62. 
C het positica did you noid Gr ome co noid in 


rn Design adninistrator. 
G Can you teil mo what duties that encompassed? 
A Coordinating cue design and construction for 


brancs offices, If: branch offices. 


Q ino did you work for tn 1952 as design 


administrator? 


n George Rover. 

Q Wheat division of 12H was that ini 

A Bata Processing Division. 

Q Was George Ropcr your immediate supcricr? 

A Yes. 

Q Was that ia the Real Estate Department oy the 


Bata Processing Division? 


A That's vight. 
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Estate Bepartuenc? 
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Q Was Mr. Daly tn that department? 


Exhibit 7, Annexed to Affidavit of Robert Layton— 
Letter, Dated January 3, 1968. 


(See opposite page.) gar 
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GEFORCE T. .OWY I 
AOCERT ROSENMAN Koufman Vv e BM 
sae Cs HH. CUFFY ——_—_—_—_—_—_—_—_—_—_—_——————————— 
ALAN J. HRUSRA 

JOHN £.YOUND 


Dear Bob: 


This is in response to your request for infor- 
mation concerning Mr. H. W. Miller, Jr. 


From May 16, 1961, until October 29, 1963, 
Mr. Miller was a Group Executive and Vice-President of IBM, 
responsible for the Electric Typewriter and Supplies 
Divisions. During that period, Mr. Miller had no direct 
responsibility for the real estate and construction 
activities of IBM and thus did not take part in, have any 
responsibility for, or have any knowledge of, any negotiations 
or communications between IBM and Mr. Koufman regarding the 
Cranford project. 


On October 29, 1963, Mr. Miller assumed his present 
position, President of the Real Estate -and Construction 
Division of IBM. 


Very_truly yours, 


Robert Layton, Esc , 
Messrs. Gilbert, Segal and Young, 
405 Park Avenuc, 
New York, N, Y. 10022 
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Exhibit 8, Annexed to Affidavit of Robert Layton—- 
Document Prepared by M. Daly to Compare the De- 
velopers Proposals. 


(See opposite page.) mr 
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Exhibit 9, Annexed to Affidavit of Robert Le,ton— 
Pages 105 Through 108 of Deposition of Thovms F. 
Daly. 


(See opposite and following pages.) iF 


No 


\& 
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Daly . 105 
Q Pardon? 
A I say I don’t know. 
9) Can you find out? 
A I couid find out. 
¢) If you nave it, I would request that you turn 


it over to Mr. Hemphill. Will you do that if vou do 

have it? 

MR. HEMPHILL: I'll respond to the resuest: 
that we will undertake to take the request under 
consideration and we will advise you. 

Q Let me show you Plaintiff's Exhibit 27 for 
identification, Mr. Daly, and ask whether you prepared 
this or whether you know who prepared it. 

A It looks like I prepared it. 

Q Is that a list of all the people who submitted 
bids for development of the Cranford project? 

A I presume this is a list of the investors that 
returned the proposals to us, yes. 

Q Is it broken down -y the various items on the 
conditions of proposal? 

A lt is broken down into the six items in the 
proposal, yes. 

Q Is there an indication in each column as to that 


investor's response on each of those items, if there was 
A EE 


; aly : 106 
. any? 
3 A I would say yes. 
4 Q Looking at the last line, which reads “Koufman," 
° is there a checkmark next to item I? 
6 A I would say there is.a checkmark next to Mr. 
7 Koufman's name, 
8 Q Did you put that checkmark there? 
9 A I don't know. 
: 10 Q Do you know to what that checkmark refers? 
11 | A I would assume that this seemed to be the best 
12 over-all proposal submitted. 
13 Q Would you read the indication,on the line for 
14 Mr. Koufman, with respect to item ve 
15 A "Tes..." 
16 Q ‘ The word “Yes"; is that correct? 
17 | A Mm-hm, 
18 | Q Does that refer to the response as to whether 
19 that bidder indicated it would be necessary for I8M to 
20 assume the outstanding mortgages with respect to the right 
21 of I8M to purchase the property? 
22 A No. I would say it indicated that he was 
! 23 | willing to sell the building. 
. 24 | Q That he was willing to sel? the building? 


25 | A Mm-hm; that IBM had the right te purchase it. 


@) 


re 
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25 
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Daly 107 


Q Doesn't item V indicate that i+ wanted a re- 
sponse as to the terms under which the investor would 
sell the building to ISH? 

A fim-hm, 

Q what is there about item V that had to be 
completed in addition to the figures, other than the in- 
dication as to whether, in response to those figures, it 
would be necessary for IBM to assume the outstanding 
mortgages? 

A The only thing to be completed would be the 
will or will not assume the outstanding mortgages. 

Q That's right. 

Now take a look at the column under V on Plain- 
tiff's 27 for identification. 

A Item V? 

Q Item V. 

Isn't there an indication in that column as to 
the response of each of those bidders on item V? 

A That particular item? 

Q Yes. 

A I don't know. I'd have to review al? of the 
proposals to further define what the Y's and the N's mean. 

Q You don't know now? 


A No. 
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Daly 108 
Q Was Plaintiff's 27 prepared by you at the time 
of its preparation on the basis of analyzing a11 of the 
oroposals? 
A Yes. 
Q And you did fil} in those columns at that time. 
A I assume, yes. 
Q And you were able to fill in item V with re- 


Spect to Mr. Koufman's bid. 


A Yes, 


Q Did you ever tell Mr. Koufman that your interest 
in his -roposal was particularly with respect to his item 


IIl? 


A As I recall, yes. 


Q when? 
A ‘I don't recall exactly. when. 
Q In the year 1963? 
A Yes. 
Q Was it after the opening of the construction bids? 
A I don't recall. 
Q Was it in the summer? 
I don’t recall. 
Q But you do recall telling him. 


A I recall discussing it with him, yes. 


Q Yaurecall discussing it with him. 
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Statement of Plaintiff Pursuant to Rule 9(g). 
UNITED STATES DISTRICT COURT, 
SourHern District or New York. 

[Same Trrzez.] 


Pursuant to Rule 9(g) of the General Rules of this 
Court, plaintiff controverts all issues contained in the 
statement of defendant International Business Machines 
Corporation (“IBM”) except as admitted below and as- 
serts that there exist genuine issues of fact between 
him and IBM as appear below: 


1. Plaintiff agrees that IBM is a New York corpora- 
tion with its principal place of business in New York. 
Plaintiff is a resident of Massachusetts. 


2. The documents annexed to IBM counsel’s affidavit 
constitute a contract between the parties, breached by 
IBM to plaintiff's great damage. The construction of 
these documents involves mixed issues of law and fact. 


3. To the extent that the issue is now raised by IBM, 
there may be a genuine factual issue to be tried as to the 
authority of Messrs. Daly and Roper to bind IBM in the 
circumstances of this case. 


4. There is a genuine issue to be tried as to whether 
IBM in its request for bids had not eliminated the sub- 
ject of taxes and insurance from any development con- 
tract for its project. 


5. There is a genuine issue to be tried as to whether 
IBM, through its agents and employees, did represent by 
its net lease proposal that the payment of taxes and in- 
surance for the project after occupancy would be made by 
IBM. 


6. There is genuine issue to be tried as to whether IBM 
breached its agreement. 
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Statement of Plaintiff Pursuant to Rule 9(g) 


7. There is genuine issue to be tried as to the damages 
suffered by plaintiff. 


8. To the extent that IBM now raises the issue, there 
is a genuine issue of fact as to the agreement between 
the parties as to which of the parties bears the economic 
burden of taxes and insurance after occupancy by IBM. 


9. There is genuine issue of “act as to whether IBM’s 
actions in breach of the contract prevented plaintiff from 
proceeding with his performance of the contract. 


10. There is genuine issue as to the amounts of any 
costs to plaintiff in connection with real estate taxes on 
the property in question and of insurance premiums on 
said property, and IBM has offered no proof at all on 
these subjects. 


Dated: New York, New York 
May 2, 1968. 


Respectfully submitted, 


GILBERT, SEGALL AND YOUNG 
Attorneys for Plaintiff 
Office & P. O. Address 
405 Park Avenue 
New York, New York 10022 
PLaza 2-9650 
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Affidavit of Thomas F. Daly in Support of Motion. 
UNITED STATES DISTRICT COURT, 
SoutHern District or New York. 
{Same Tirtte.] 


State of New York, 
County of Westchester, ss: 


Tuomas F. Dary, being duly sworn, deposes and says: 


I am Manager of Real Estate Administration for the 
Eastern Area of the Real Estate and Construction Di- 
vision of International Business Machines Corporation 
(IBM). I make this affidavit in support of IBM’s mo- 
tion for summary judgment dismissing plaintiff’s first 
claim. 

Prior to my present position, which I assumed in De- 
cember, 1963, I was an administrator in the Real Estate 
Department of the Eastern Region of IBM’s Data Pro- 
cessing Division. In that capacity, I negotiated with 
plaintiff ecncerning the construction and leasing to IBM 
of a building io be located in Cranford, New Jersey. 
Additionally, I had supervisory responsibility for another 
project in which plaintiff built and leased to IBM a branch 
office building in Utica, New York, negotiations for which 
were conducted contemporaneously with those of the 
Cranford project. 

I have read the affidavits of plaintiff and his counsel, 
Mr. Robert Layton, both sworn to May 2, 1968. Coun- 
sel’s affidavit (p. 5) contends that “the payment of taxes 
and insurance is always by the prime tenant [i. e., IBM], 
the developer simply handling the bookkeeping and bill- 
ing therefor”. That conclusion is said to be based on 
plaintiff’s affidavit (p. 3) which asserts that IBM’s stand- 
ard form lease, which the General Conditions specified 
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Affidavit of Thomas F. Daly in Support of Motion 


was to be used “as applicable”, was “known to be a ‘net’ 
lease”, under which IBM would be responsible for taxes 
and insurance. 

Kach of those statements is inaccurate, as is demon- 
strated by the lease agreement entered into between 
plaintiff and IBM with respect to the Utica project re- 
ferred to above. Thus, on June 13, 1963, seven days 
after plaintiff submitted his proposals on the Cranford 
project, he signed a “summary of understanding” (an- 
nexed hereto as Exhibit I) which provided as to the 
Utica project (1) that taxes were to be plaintiff’s “re- 
sponsibility, subject to escalation clause after first full 
year of occupancy”, (2) that insurance was to be “IBM’s 
responsibility” and (3) that “the lease will contain, in 
general, the terms and conditions of IBM’s standard 
form of lease”. In short, that memorandum contemplated 
both the use of IBM’s standard form lease and the as- 
sumption by plaintiff of the responsibility to pay each 
year all taxes on the property up to the amount paid 
during the first year after full construction of the build- 
ing. 

Annexed hereto as Exhibit II is the standard form 
lease executed by IBM and plaintiff’s corporation, Brook- 
line Development Corp., on September 25, 1963, with re- 
spect to the Utica project, which provides that Brook- 
line will “pay all real estate taxes” except those for any 
subsequent year which are “in excess of the real estate 
taxes paid or payable dvring the first full tax year oc- 
curring after the first fuil assessment of the building” 
(paragraph B of the “Supplement to Lease”). IBM, there- 
fore, is responsible only for any increases in taxes over 
the first year’s assessment. 

Other examples of IBM’s standard form lease reflecting 
further variations in the responsibility-for-taxes provi- 
sions are those between IBM and The Brooklyn Savings 
Bank, J. Robert and Arthur W. Baldwin and Christian 


l5la 
Affidavit of Thomas F. Daly in Support of Motion 


Olesen, Jr., annexed hereto, respectively, as Exhibits ITT, 
IV and V. As is evident from an examination of para- 
graphs 6 through 19 of The Brooklyn Savings Bank 
lease and Rider A thereto, paragraphs 10 through 23 of 
the Baldwin lease and paragraphs 9 through 24 of the 
Olesen lease, the standard form is actually a collection 
of terms which are altered to fit particular situations. 
Thus, in the Brooklyn lease, the landlord assumes sole 
responsibility for taxes (paragraph 18); in the Baldwin 
lease, the landlord also assumes that responsibility (para- 
graph 22), except that IBM agrees to reimburse the land- 
lord for such portion of the taxes in excess of the first 
year’s payment as may be applicable to (a) that area 
of the second floor which IBM may opt to lease in the 
fifth through ninth years of the term, or (b) whatever 
portion of the building is occupied by IBM during any 
renewal term (paragraphs 24, 30 and 31); and in the 
Olesen lease, the landlord again assumes the principal 
responsibility, IBM agrees to pay for any ‘av. ease above 
the first year’s taxes and the landlord agrees to refund 
to IBM amounts equal to any subsequent decrease in 
taxes. 

The obvious diff ences among those provisions reflect 
the different agreements reached between IBM and the 
developers during negotiations. Those differences are 
certainly not “nominal, involving the work of a book- 
keeper or ministerial billing expense” (Koufman Aff., 
p. 3). They represent a very real shifting of the economic 
risk of any future tax increase or decrease, over and 
above the amount of the tax burden originally assumed 
by the developer in the form of lower profits on the 
project. 

In much the same manner, the standard form provision 
for insurance (paragraphs 10 of the Brooklyn lease, 15 
of the Baldwin lease and 13 of the Olesen iease) makes the 
landlord solely responsible for insurance costs. In the 
Utica lease, however, where a different agreement was 


ty 
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Affidavit of Thomas F. Daly in Support of Motion 


negotiated, paragraph 10 provides that the landlord will 
be re nbursed for costs of insurance. 

With respect to the Cranford, New Jersey, project, 
which is the subject of this action, the invitations to sub- 
mit proposals which I sent to potential developers on 
May 23, 1963 (Hruska Aff., Ex. A), contained General 
Conditions which were incorporated in each developer’s 
proposals and which provided that the “responsibility” 
for taxes and insurance “will be negotiated by the parties 
at a later date”. It was certainly my intention, during 
the course of such negotiations, to obtain a provision 
under which the landlord would bear sole resp, 1sibility 
for some portion of the taxes on this property. Par- 
ticularly was that so in connection with this project, 
since the Real Estate Department was primarily inter- 
ested in Items III and IV under which the developer 
would sublease approximately 30% of the usable square 
footage of the building during the first five years of the 
proposed 17-year term. Since plaintiff’s proposals were 
low on those two Items (although not on Items I and II), 
plaintiff was selected as the developer with whom we 
would attempt to negotiate final terms. At no point, 
however, was agreement ever reached with plaintiff as to 
who would be responsible for the payment of taxes and 
insurance. Indeed, we had not even reached the stage 
of negotiations at which any meaningful discussions of 
that term could have been conducted. 


(Sworn to by Thomas F. Daly, May 13, 1968.) 
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Exhibit I, Annexed to Affidavit of Thomas F. Daly— 
Letter, Dated June 13, 1963. 


IBM 
International Business Machines Corporation 
Data Processing Division 
Kastern Regional Office 
425 Park Avenue, New York 22, N. Y. 
PLaza 1-6060 


June 13, 1963 


Mr. Manuel M. Koufman 
1330 Beacon Street 
Brookline 46, Massachusetts 


Subject: New IBM Building 
Utica, New York 


Dear Mr. Koufman: 


This letter will serve as a brief summary of our under- 
standing concerning a new building to be constructed 
by you and leased to IBM, said building to be a “turn- 
key” job in all respects, including landscaping, paving 
of parking area, utility connections, ete. 


Site Property at 1427 Genesee Street, Utica, New 
York, fronting 100 feet on Genesee Street and 
approximately 400 feet in depth, as more fully 
described in the attached Deed Description, which 
property you now own or control. 


Zoning Responsihility for obtaining proper zoning of 
site for IBM’s use to be yours. 


Building One story of approximately 8900 square feet 
plus basement of 1200 square feet minimum. 
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Plans and Specifications To be prepared by vour ar- 
chitect in accordance with IBM’s Building Speci- 
fications previously delivered to you and subject to 
approval by IBM. 


Term of Lease 12 years from January 1, 1964 to De- 
cember 31, 1975. 


Completion Not later than January 1, 1964. If build- 
ing is ready earlier, IBM may occupy rent free 
until January 1, 1964. 

Rent $29,250 per year. 

Services & Utilities To be IBM’s responsibility. 

Mainienance & Repairs Yc. are responsible for the 
structure, exterior and roof of the building. Other 
items to be responsibility of IBM who will have 
benefit of all manufacturer’s warranties, etc. 


Taxes To \. your responsibilities, subject to escalator 
clause after first full year of occupancy. 


Insurance To be IBM’s responsibility. 
Options 
A. Additional Construction 


1. At any time during the lease, IBM may re- 
quest construction of a 4000 square foot addition 
to the rear of tne building. Annual rental for the 
addition to be $2.25 per square foot. Lease to be 
extended, if required, so that eight years remain. 


2. At any time during the lease, IBM may re- 
quest construction of a second floor. Annual rental 
for second floor to be £1.75 per square foot. Lease 
to be extended, if required, so that ten years re- 
main. 
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B. Renewals 


At the expiration of the original term or any ex- 
tensions resulting from exercising Options A-l 
and 2 above, IBM to have two additional five-year 
renewals on the same terms and conditions then 
existing. 

C. Purchase 

At the end of the initial term of the lease, IBM 
tc have option to purchase the property for 
$230,000. If options for additional space are ex- 
ercised, a revised purchase option is to be negoti- 
ated at the time of exercising them. 


Other Terms In addition to the foregoing specific 
terms, it is agreed that the lease will contain, in 
general, the terms and conditions of iBM’s Stand- 
ard Form of Lease, a copy of which is attached. 


If this letter accur..tely summarizes our understand- 
ing, please sign one copy and return it to Mr. B. Perl- 
man, IBM Corporation, 425 Park Avenue, New York 22, 
New York. 


Very truly yours, 


GEORGE C. ROPER, Manager 
Real Estate Department 


ACCEPTED AND AGREED: 
By: s/ Manvet M. Kourman 
Date (Illegible) 
Attachments: 
1. Deed Description of Site 
2. IBM’s Standard Form of Lease 
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THIS LEASE, made as of the 25th day of September, 
1963, between BrookLtinE DEVELOPMENT CORPORATION, @ 
New York corporation, having its principal office at 235 
Madison Avenue, City, County and State of New York, 
hereinafter called the “Landlord”, and INTERNATIONAL 
Business Macuines Corporation, a New York corpora- 
tion, having its principal office at 590 Madison Avenue, 
City, County and State of New York, hereinafter called 
the “Tenant”. 


WITNESSETH : 


That the Landlord hereby leases to the Tenant, and 
the Tenant hereby hires and takes from the Landlord 
the entire building and basement of the premises known 
as and by the street ~:mber 1427 Genesee Street, Utica, 
New York, and more particularly described in Schedule 
“A” attached hereto and made a rnart hereof, to be used 
and occupied by the Tenant for administrative offices, 
with the right of Tenant to sture and display its mer- 
chandise so long as it is not visible from the street or 
evident from the exterior of the premises, and in which 
such merchandise may be maintained by adding com- 
ponent parts to, or repairing component parts of, such 
merchandise. The term shall begin on the Ist day of 
April, 1964 and shall and on the 31st day of March, 1976, 
subject to extension as hereinafter provided, at the an- 
nual rent of Twenty-Nine Thousand, Two Hundred Fifty 
Dollars ($29,250.00), payable in monthly installments in 
advance of Two Thousand, Four Hundred Thirty-Seven 
and 50/100 Dollars ($2,437.50), one each on the first day 
of every calendar month during the term hereof. Rent 
for any period of less than one month shall equal 1/30th 
of the monthly rent for each day vf such period. 
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This Lease is granted and accepted upon the follow- 
ing terms, covenants and conditions, and the landlord 
and the Tenant hereby agree to keep and perform all the 
terms, covenants and conditions hereof on its part to be 
kept and performed: 


1. The landlord covenants as a condition of the lease 
that it has good marketabilities to the premises, subject 
to encumbrances of record, if any, provided the same 
do not prevent the use of the premises for Tenant’s pur- 
poses, that it has the right to make this lease for the 
term aforesaid, that it will put the premises and all build- 
ing equipment (including, without limitation, all plumbing, 
electrical, heating and air conditioning equipment) in 
good repair and condition at the commencement of the 
term, that it will deliver possession of :he premises to 
the Tenant at the commencement of the terms, and 
that the premises then will be fit and may lawfully be 
used by the Tenant for the uses hereinabove expressed. 


2. The Tenant will pay said rent without deduction or 
demand to Landlord at 1380 Beacon Street, Brookline, 
Massachusetts, or to such other person or at such other 
place as the Landlord may designate in writing. 


3. The Landlord covenants as a condition of the Lease 
at the commencement hereof, the premises will be fur- 
nished with an adequate water supply and all adequate 
air-conditioning, heating, lighting, and plumbing fixtures 
and equipment required under the plans and specifica- 
tions hereinafter referred to. The Landlord will fur- 
nish all electric light fixtures and power service lines, in- 
elnding proper wiring in the leased premises, required 
under said plans and specifications. The building plans 
and specifications, elevations and detailed plans and spec- 
ifications, and other items required for the construction 
of the building herein leased, have been prepared by the 
Landlord’s architect. All the plans, specifications, etc., 
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were approved by Tenant prior to the start of con- 
struction. However, approval by Tenant shall mean non- 
technical approval of materials and equipment and other 
general arrangements. Such approval shall not be con- 
sidered to mean approval of, for example, structural ca- 
pacities, size of ducts and piping, adequacy of electrical 
wiring, compressor capacities, ete. 

It shall remain the Landlord’s responsibility to insure 
that the structure and detail of mechanical systems meet 
the design and operational requirements of the IBM 
Branch Office Building Requirements and Specifications 
and of the plans and specifications approved by IBM. 


4. The Tenant shall keep the premises in as good 
order, condition and repair as when delivered to it or 
as they may thereafter have been put, excepting ordinary 
wear and tear and damages caused by the Landlord’s 
negligence and will make all repairs or replacements 
required in order to comply herewith, however, the 
Landlord shall keep in repair all portions of the roof 
and exterior of the building. The Landlord will make 
all structural repairs to the building. The Tenant shall 
replace all glass in the premises broken or damaged 
during the term as it may be extended, with glass of 
equal character, unless the same shall be broken by the 
Landlord’s negligence. At the expiration of the term, 
The Tenant will remove its goods and effects (except as 
elsewhere provided herein) and will peaceably yield up to 
the Landlord the leased premises in as good order and 
condition as when delivered to it or as they may there- 
after have been put, excepting ordinary wear and tear, 
repairs hereby required to be made by the Landlord 
and damage caused by the Landlord’s negligence. In 
tke event that the Landlord fails to make any repairs or 
replacements which it is required to make hereunder 
within thirty (30) days after written notice thereof by 
the Tenant, then in that event the Tenant may make 
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such repairs and deduct the cost thereof from the rent 
due or to accrue hereunder. 


5. Tenant agrees to furnish services and utilities to 
the leased premises at its own cost and expence. 


6. The Tenant agrees to comply with all the rules ané 
regulations of the Board of Fire Underwriters, Officers 
or Boards of the City, County or State having jurisdic- 
tion over the leased premises, and with all applicable 
laws, ordinances, regulations and legal requirements 
as any of the foregoing pertain to the manner in which 
the Tenant shall occupy or use the leased premises and 
to the conduct of the Tenant’s business. The Landlord 
agrees to comply with all such rules, regulations, and ap- 
plicable laws, ordinances, and legal requirements which 
affect its obligations hereunder with respect to the de- 
mised premises. 


7. The Tenant may place such temporary partitions, 
lighting fixures, personal property, machinery, motors, 
and the like, in the leased premises and may make such 
nonstructural improvements and alterations in the in- 
terior thereof as it may desire at its own expense. 
All such things shall remain the property of the Tenant, 
and in case of damage or destruction thereto by fire or 
other causes, the Tenant shall have the right to re- 
cover as its own loss from any insurance company with 
which it has insured the same, notwithstanding the fact 
that any of such things might or could be considered to 
be a part of the leased premises. The Tenant shall re- 
move all or any of such things prior to or at the ex- 
piration of this Lease. It is agreed that only an ex- 
press abandonment in writing shall affect the Tenant’s 
ownership of any such things, except that Tenant may 
abandon the same, in whole or in part, to the Landlord 
at the end or other expiration of the term by vacating 
the premises without removing the same. In the event 
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of the removal of such things or any of them, the Ten- 
ant shall not be required to remove pipes, wires and 
the like from the walls, ceiling or floors, provided that 
the Tenant properly cuts, caps and disconnects such 
pipes and wires and seals them off, if necessary, in a 
safe and lawful manner. All of the foregoing shall be 
done in good, workmanlike manner, and in compliance 
with all applicable building, zoning and other laws and 
regulations, and in connection therewith, Tenant will not 
permit any mechanic’s, materialmen’s or like lien to stand 
against the demised premises. 


8. The Landlord shall have the right at all reason- 
able times during the term of this Lease to enter the 
leased premises for the purpose of examining or inspect- 
ing the same and of making such repairs or replacements 
therein as may be required by this Lease or as the 
Landlord shall deem necessary, provided, however, that 
the Landlord shall use all reasonable effort to disturb 
the Tenant’s use and occupancy as little as possible. 


9. The Tenant may assign this lease or sublet all or 
any part of the premises at any time covered hereby 
without consent of the landlord. However, the Tenant 
will advise the Landlord of any such changes, and agrees 
that any such assignee or subtenant will be of reason- 
able character and stature in the business community. 
In any event, the Tenant shall remain responsible for 
the faithful performance of all of the covenants, terms 
and conditions hereof on the Tenant’s part to be per- 
formed. 


10. In the event that the premises e~ the building shall 
be damaged by fire, the elements, ca alty, war, insurrec- 
tion, riot, public disorder or any cause or happening, 
the Landlord shall at its own expense repair such dam- 
age and restore the premises and/or the building to. 
their original condition with all due diligence, provided, 
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however, that if the Landlord shall fail to proceed with 
and complete such repairs with all due diligence and 
in any 2vent within 120 days, the Tenant may at its op- 
tion terminate this Lease on sixty (60) days’ notice of 
its intention so to do, or it may, after affording the 
Landlord’s insurance adjusters opportunity to inspect 
the damage done, make such repairs for the account and 
at the expense of the Landlord, and the Landlord, upon 
receipt of a statement thereof from the Tenant, will re- 
imburse the Tenant for all expenditures reasonably made 
by it in making such repairs, and in default of such re- 
imbursement, the Tenant may deduct the amount of such 
expenditures from the rent due or to come due here- 
under. The Tenant shall be-entitled to an abatement 
of rent during the period in which the premises are ren- 
dered untenantable or incapable of use for the purpose 
for which the same are at the time of such damage being 
used. If a part only of the premises is rendered untenant- 
able or incapable of such use, the rent shall be reduced 
in the proportion which the floor area of said part of the 
premises bears to the floor area of the entire premises. 
If the damage shall be so extensive as to constitute a 
total destruction of the building and the Landlord re- 
fuses or is unable to construct or rebuild the premises to 
the same condition as they were prior to the casualty 
within 120 days from the date of such casualty, this Lease 
and the term hereby created shall thereupon cease and 
expire. In the event that this lease terminates or is ter- 
minated, rent shall be apportioned and paid in full to 
the date of such termination, and all prepaid rent shall 
forthwith be repaid by the Landlord to the Tenant. 
The Landlord shall maintain insu-ance, covering the 
building and premises in an amount equal to at least 
80 percent of replacement cost thereof, uxclusive of exca- 
vations and foundations, against loss or damage by fire 
and the perils specified in the standard extended cover- 
age endorsement, and in case of damage or destruction 


162a 
Exhibit II, Annexed to Affidavit of Thomas F. Daly 


to the premises or building by fire or any of said perils, 
whether or not attributable to the negligence of the 
Tenant or its agents, visitors, servants or employees, 
this Paragraph 10 shall control and the Tenant shall have 
no liability to the Landlord or its insurer or insurers. 
However, Tenant agrees to reimburse the Landlord for 
the cost of obtaining such insurance during the term 
of this lease or any extended term hereof. If there he a 
mortgage on the premises, then the mortgagee shall be 
named in the policy with the Landlord, as its inte sts 
may appear. 


11. If the Tenant shall default in the performance of 
any of its obligations pursuant to this lease and if such 
default shall continue for thirty (30) days after writ- 
ten notice thereof by the Landlord to the Tenant (ex- 
cept that if the Tenant cannot cure any such default 
within said thirty-day period, said period shall be ex- 
tended for a reasonable additional period, provided that 
the Tenant commences to cure such default within said 
thirty-day period and proceeds diligently thereafter to 
effect such cure), of if the Tenant shall be adjudicated 
bankrupt or insolvent according to law, or shall make an 
assignment for the benefit of creditors, then and in any 
of said cases, the Landlord may lawfully enter into and 
upon said premises or any part thereof in the name of 
the whole, and repossess the same as of the former es- 
tate of the Landlord and expel the Tenant and those 
claiming under the Tenant and remove its effevts, forcibly 
if necessary, without being deemed guilty of any man- 
ner of trespass and without prejudice to any «  adies 
which might otherwise be used for arrears of re... of pre- 
ceding breach of covenant, and upon entry as aforesaid, this 
Lease shall terminate. 


12. If the Tenant remains in the premises beyond the 
expiration date of this Lease, as it may have been ex- 
tended or renewed, such holding over in itself shall not 
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constitute a renewal or extension of this Lease, but 
in such event a tenancy from month to month shall arise 
subject to payment of the same rent by the Tenant each 
month as that payable on account of the last month of 
the demised term. 


13. The Tenant, on paying the said rent and perform- 
ing the covenants of this Lease on its part to be per 
formed, shall and may peaceably and quietly have, hold 
and enjoy the demised premises for the term aforesaid 
and any extension or renewal thereof. 


14. The Tenant may, at its option, extend the term of 
this Lease for a further term of five (5) years upon the 
same terms and conditions, by givin written notice to the 
landlord, in the manner herein provided, of its intention 
to extend at least six (6) months prior to the end of 
the term, and thereupon the term of this Lease shall be 
so extended without any further action by either party. 

If the term of this Lease is extended as aforesaid, the 
Tenant may, at its option, extend the term of this Lease 
for a second further term of five (5) years upon the 
same terms and conditions, by giving written notice to 
the Landlord, in the manner herein provided, of its in- 
tention to extend at least six (6) months prior to the 
end of the first extended term, and thereupon the term 
of this Lease shall be so extended without any further 
action by either party. Said options to extend the term 
of this Lease shall be effective as to all premises covered 
by this Lease at the time or times of the exercise thereof, 
and as to any other premises in the building or on ad- 
joining premises which may at such time or times be 
under lease to the Tenant. 


15. In the event that more than one-third (1/3) of 
either the ground floor area of the building to be built 
on the demised premises or the area required under 
said plans and specificatious for parking area are taken 


164a 
Exhibit II, Annexed to Affidavit of Thomas F. Daly 


in condemnation proceedings or by any right of eminent 
domain or for any public or quasi public use or purpose, 
this Lease shall (at the election of either Landlord or 
Tenant exercised by written notice within thirty (30) 
days of such taking) terminate and expire on the date 
that possession is taken by the condemnor, and the rent 
herein reserved shall be apportioned and paid in full 
to that date and all prepaid rent shall forthwith be re- 
paid by the Landlord to the Tenant and neither party 
hereto shall be liable to the other for rent, damage or 
otherwise for or by reason of any matter or thing oc- 
curring thereafter. If less than one-third (1/3) of either 
the ground floor area of the building to be built on the 
demised premises or the area required under said plans 
and spezifications for parking area shall be su taken or 
condemned, and, in the opinion of both Landlord and 
Tenant, the remaining portion of the premises shall be 
adequate and suitable for use by Tenant for business 
purposes, then this Lease shall continue in full force 
and effect except that the fixed annual rent herein re- 
served shall be diminished in the proportion that the 
floor area of the part taken or condemned shall bear to 
the total floor area of the premises immediately prior 
to such taking. In such case the Landlord shall at its own 
expense, as speedily as circumstances permit, repair or 
“face off” such damage to the remaining portion of the 
demised premises and the building as shall have been 
eaused by such partial condemnation and taking pro- 
vided, however, that if the Landlord shall fail promptly 
to proceed with and complete such repairs, the Tenant 
may make such repairs, or so much thereof as shall be 
reasonably required thoroughly to protect the demised 
premises, to restore the same as nearly as may be to 
their former condition and to fit them for business 
purposes, for the account and at the expense of the 
Landlord, and the Landlord will, upon receipt of a state- 
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ment of the cost of such repairs from the Tenant, reim- 
burse the Tenant for all expenditures reasonably made 
by it in making the same and in default of sr-h reim- 
bursement the Tenant may deduct the ame nt of such 
expenditures from the rent due or to come due hereunder. 
During the period of restoration and repairs, i.e rent 
shall be equitably abated to the extent that the prem- 
ises may be ~* .tenantable or incapable of use by the 
Tenant. If both Landlord and Tenant are unable to agree 
whether the remaining part of the premises can he used 
for Tenant’s business purposes, then the matter shall be 
submitted to arbitration in accordance with the rules 
of tL: American Arbitration Association. 


16. In every case, when under the provisions of this 
Lease it shall be necessary or desirable for the Tenant 
to serve any notice or demand on the Landlord, such 
notice or demand shall be served personally or by regis- 
tered mail addressed to the Landlord, care of Manuel M. 
Koufman, 1330 Beacon Street, Brookline, Massachusetts, 
until otherwise directed in writing by the Landlord, and 
any such notice or demand to be given to the Tenant. 
shall be served by registered mail addressed to the 
Tenant’s Administration Manager at the leased prem- 
ises and copies of such notice shall be served simultane- 
ov:'y by registered mail on the Tenant, attention of 
The Field Real Estate Department, 200 Mamaroneck Ave- 
nue, White Plains, New York, and attention of The Real 
Estate Administrator, 425 Park Avenue, New York 22, 
New York, until otherwise directe@ in writing by the 
Tenant. 


17. The Tenant shall have the privilege of placing on 
the premises or attaching to the exterior of the building 
its standard IBM sign. No other signs may he main- 
tained in or on the premises or building without the 
prior written consent of the Tenant. 
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18. It is hereby agreed that, upon ten (10) days’ writ- 
ten notice to the Landlord, the Tenant may pay delin- 
quent taxes, assessments or other charges affecting the 
premises, and make payments pursuant ’», or cure any de- 
faults in, the terms of any mortgage, security deed or 
deed of trust affecting the demised premises, which is 
prior in lien or effect or paramount to this Lease, and 
upon such written notice the Tenant may pay and dis- 
charge, in installments or otherwise, any other charges 
liens or encumbrances which may jeopardize the Tenant’s 
right of possession or interest pursuant to this Lease, 
and in such event the Tenant may set off any such pay- 
ment against the rent due or to become due under this 
Lease and/or the Tenant, upon written notice to the 
Landlord, may demand reimbursement therefor, or part 
thereof, from the Landlord, and the Landlord covenants 
to promptly reimburse the Tenant after suci notice and 
demand. The foregoing rights in Tenant shall not be 
operative if any such payment is not made pursuant to 
a bona fide protest thereof and Landlord provides rea- 
sonable security therefor. 


19. The Landlord covenants that the Tenant shall not 
be liable for any loss, injury (including death) or dam- 
ages to any person or property on or about the prem- 
ises from any cause prior to occupancy of the premises 
by the Tenant. 


20. The Landlord warrants and represents that the 
premises may be used for the purposes for which they 
are hereby leased and in the event of the existence of 
any law, ordinance, rule, ruling or regulation prohibit- 
ing the use of said premise- for any one or more of 
the purposes for which they ure hereby leased, then in 
that event, at the option of ''enant, this Lease shall ter- 
minate and all liability thereunder shall cease and after 
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the date such prohibition becomes effective, and any un- 
earned rent paid in advance by Tenant shall be refunded 
te it. 


21. This Lease shall not be binding and in effect until 
a counterpart hereof has been executed and delivered by 
the parties «ach to the other. This Lease contains the 
entire agreement of the parties and may not be modified 
except by instrument in writing. 

22. Reference is hereby made to a Supplement to this 
ease attached hereto and which is hereby incorporated 
herein and made a part hereof. 


23. This Lease shall bind and inure to the benefit 
of the parties hereto and their respective heirs, repre- 
sentatives, successors or assigns (provided that this 
Lease shall not inure to the benefit of any assignee pur- 
suant to an assignment which is not in compliance with 
the terms of this Lease). 


In Witness Wuereor, this instrument has been duly 
executed by the parties hereto as of the day and year 
first above written. 


BrookuinE DEVELOPMENT Corp. 
By .Illegible) 
Title: Pres. 
Landlord 
INTERNATIONAL Business MACHINES CORPORATION 
By (Illegible) 
Title: Asst. Treas. 
Tex ant 


(Seal) 
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State of New York 
County of New York 


Or the 25th day of September, 1963, before me person- 
ally came M. M. Koufman to me known, who, being by 
me duly sworn, did depose and say that he resides at 
Brookliue, Mass. that he is the President of Brook- 
line Development Corp., the corporation described in 
and which executed the foregoing instrument; that he 
knows the seal of said corporation; that the seal af- 
fixed to said instrument is such corporate seal; that it 
was so affixed by order of the board of directors of said 
corporation and that he signed his name thereto by like 
order. 


NORIS R. ARAUJO 
Notary Public, State of New York 
No. 03-5056025 
Qualified in Bronx County 
Commission Expires March 30, 1964 


State of New York 
County of New York 


On the 25th day of September, 1963, before me _per- 
sonally came C. V. Boulton to me known, who, being by 
me duly sworn, did depose and say that he resides at 
53 Princess Rd., (Illegible), N. J. that he is the Assistant 
Treasurer of International Business Machines Corpora- 
tion, the corporation described in and which executed 
the foregoing instrument: that he knows the seal of 
said corporation; that the seal affixed to said instrument 
is such -.: orate seal, that it was so affixed by order 
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of the board of directors of said corporation and that 
he signed his name hereto by like order. 
LOUIS PAPAGNI 
Notary Public, State of New York 

No. 24-8209725 

Qualified in Kings County 

Cert. filed in New York County 

Commission Expires March 30, 1964 


Schedule A. 


Aut that tract or parcel of land situate in the City 
of Utica, County of Oneida and State of New York 
pounded and described as follows: 


BeainninG at a pceint on the easterly line of Genesee 
Street at an iron pipe marking the southwecter!; curner 
of premises of Utica Seventh-Day Aaventist Church as 
covered in Warranty Deed, dated June 7, 1938 executed 
by the Savings Bank of Utica and recorded June 7, 1938 
in Liber 975 of Deeds, page 493; running thence north 
60 degrees 00’ east along the easterly line of Genesee 
Street 100 feet to an iron pipe; running thence south 
29 degrees 49’ east 365.76 feet to a pipe marked by an iron 
pipe set; running thence south 34 degrees 59 west 64.25 
feet to a point marking the northwesterly corner of 
Lot 24 as shown on Herbert Hastings Map filed in the 
Oneida County Clerk’s Office December 28, 1853; run- 
ning thence south 54 degrees 48’ east along the north- 
erly line of said Lot 24 a distance of 60 feet; running 
thence south 34 degrees 59’ west 100 fect to a point in the 
southerly line of Lot 23 as shown on said Herbert Has- 
tings Map; running thence north 54 degrees 48’ west 
along said southerly line as shown on said Herbert Has- 
tings Map a distance of 60 feet to a point marking the 
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southwesterly corner of said Lot 23; running thence 
north 34 degrees 59’ east along the westerly line of said 
Lot 23 a distance of 53.63 feet to a point marked by an 
iron pipe; running thence north 29 degrees 49’ west 
412.53 feet to a point in the easterly line of Genesee 
Street, marking the point snd place of beginning. 


Said premises are subject to those cncroachments 
shown on a survey of Dickens and Massi, dated June 22, 
1962. 


Supplement to Lease Between Brookline Development 
Corp. and International Business Machines Corpora- 
tior. Dated , 1963. 

A. Landlord covenants to construct on the demised 
premises an air-conditioned, one-story building in ac- 
cordance with the plans and _ specifications therefor 
which have been initialed by the parties hereto and 
made a part hereof. Landlord agrees to construct the 
same in good, workmanlike manner and to complete the 
same no later than April 1, 1964. In the event Land- 
lord is not able to complete said building by April 1, 
1964, because of causes beyond its control such as (with- 
out limitation) strikes, shortages of material, delays in 
transportation, acts of God and the like, then said date 
of April 1, 1964 shall be extended for such period, not 
in excess of three (3) months, as may be required on 
account thereof. In the event said building shall not 
have been completed by said date of April 1, 1964 (as 
the same may have been hereinabove extended on ac- 
count of said causes), this lease shall, at the election of 
Tenant and exercised while said building shall not have 
been completed, terminate and in such event all rights 
and obligations of the parties hereto shall terminate 
without further liability on the part of either. 
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If, pursuant to the provisions hereinabove set forth, 
said building is not completed until a date after April 
1, 1964, the date of commencement of the term hereof 
shall be extended until such date and the date of ter- 
mination of the original term hereof shall be extended 
to a date twelve (12) years thereafter. Upon completion 
of said building, Landlord and Tenant will enter into an 
agreement in recordable form setting forth said com- 
pletion date as the first day of the original term hereof. 
Said building shall be deemed completed hereunder when 
the same shall be fully complete in accordance with said 
plans and specifications and accepted by Tenant, except 
only for insubsiantial items which Landlord is ready, 
willing and able to cure within a reasonable time there- 
after. 


B. Landlord agrees to pay all real estate taxes and 
other public charges which may become a lien upon the 
demised premises as the same may fall due, except that 
Landlord shall have the right to withhold payment 
thereof, pay the same under protest or take any other 
similar lawful action it may deem appropriate in the 
event it chooses to make any bona fide protest or chal- 
lenge of the amount thereof, provided Tenant is not 
disturbed in its use of the premises hereunder. 

Tf the real estate taxes on the leased premises for 
any tax year during the term of this Lease or any ex- 
tension hereof are in excess of the real estate taxes 
paid or payable during the first full tax year occurring 
after the first full assessment of the building as a fully 
completed building, then Tenant shall pay Landlord as 
additional rent during the term of this Lease and its ex- 
tended term such tax increase which is properly allocable 
to the leased premises. The Landlord agrees that it will 
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contest any assessment made against the building at the 
request of the Tenant and at Tenant’s expense. 
Notwithstanding the foregoing, Tenant shall pay when 
due ali taxes and public charges levied against the de- 
mised premises arising from the use of or right to use 
water, sewage facilities and other utility type services. 


C. Tenant shall indemnify and save Landlord harm- 
less at all times during the term hereof from and against 
all loss, damage, cost and expense suffered or incurred 
by Landlord on account of any claim for any injury (in- 
cluding death) or damage, either to person or property, 
sustained by Tenant or by any other person, which arises 
out of the use or vecupancy of the demised premises by 
Tenant, its servants, employees or agents, invitees, 1li- 
censees, sublessees and assignees and any other person, 
except those resulting from the willful or negligent act 
or omission of Landlord, his servant, employees, agents 
or assignees. 

Tenant shall, at all times du. ing the term hereof, keep 
in effect at its sole cost and expense, in companies and 
upon terms and in form reasonably satisfactory to Land- 
lord (a) public liability insurance, for the benefit of both 
the Landlord and Tenant, against claims for personal 
injury, death and property damage occurring upon, in or 
about the demised premises, such insurance to afford 
protection to the limit of not less than Three Hundred 
Thousand Dollars ($300,06°) in respect of injury or 
death to a single person, and to the limit of not less than 
One Million Dollars ($1,000,000) in respect of any one acci- 
dent, and to the limit of not less than One Hundred Thou- 
sand Dollars ($100,000) in respect to property damage; (b) 
steam boiler insurance, for the benefit of Landlord and 
Tenant, on all steam boilers, if any, in an amount of at 
least One Hundred Thousand Dollars ($100,000). Such 
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insurance may, at Tenant’s election, be carried under any 
general blanket coverage of Tenant, provided, however, 
that Tenant shall deliver to him certificates of such in- 
surance in form reasonably satisfactory to Landlord forth- 
with after their issuance and shall deliver to Landlord 
proof of renewal of such insurance not less than ten (10) 
days prior to the expiration of any policy. Such cer- 
tificates shall provid» for not less than ten (10) days’ 
notice to Landlord prior to cancellation of such insurance. 


D. Tenant shall pzy when due all charges for fuel, 
water, gas, electricity, pow:r aud other utilities, serv- 
ices and all other charges (except for those charges, if 
any, which are the responsibility of the Landlord) what- 
soever incurred during the term of the use, occupation, 
operation or maintenance of the demised premises. 


KE. The failure of either Landlord or Tenant to insist 
upon a strict performance of any of the agreemen‘ 
terms, covenants and conditions hereof shall not be 
deemed a waiver of any rights or remedies that either 
may have and shall not be deemed a waiver of any sub- 
sequent breach or default in any of such agreements, terms, 
covenants and conditions. 


F. The Tenant covenants that, in case of termination 
of the Lease pursuant to Paragraph 11 thereof, the Ten- 
ant will forthwith pay to the Landlord as damages a 
sum equal to the amount by which the rent and other 
charges (as calculated for the immediaiely preceding 
lease year) called for hereunder for the remainder of 
the term exceed the fair rental veiue of said premises for 
the remainder of the term, and in addition thereto will 
furthermore indemnify the Landlord against all reason- 
able loss and damage suffered by reason of such ter- 
mination, however caused, first deducting any damages 
paid as above provided, the lo . ind damage, if any, for 
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each rent payable period during the remainder of the 
term to be paid at the end of each such next payment 
period. The foregoing rights of Landlord shall be ad- 
ditional to and not in limitation of any other rights he 
may otherwise have. 

G. Tenant agrees at Landlord’s request to subordinate 
this Lease to any mortgage (or like lien) hereaiter put 
on the demised premises, provided the holder thereof 
gives to Tenant a written assurance (in form reason- 
ably satisfactory to Tenant) that upon payment of the 
rent and performance of its other obligations or required 
hereunder, Tenant will not be disturbed in its possession 
of the demised premises or exercise of any of its other 
rights hereunder. 


H. Tenant agrees at Landlord’s request to agree in 
writing with any mortgagees (or other parties holding a 
similar interest in the demised premises) which are prior 
in effect or priority to this Lease to tract this Lease and 
all Tenant’s rights hereunder in all respects as if this 
Lease were prior in effect or priority to such mortgage 
or other interest. 


I. Tenant agrees that in the event so much of the area 
required for parking is taken so as to permit Tenant 
to terminate under Faragraph 15 of the Lease, then if 
Landlerd is able, within ninety (90) days of the date 
Tenant’s right to terminate arises, to provide adequate 
adjacent other land to enlarge the remaining parking 
area to a size which if originally remaining after any 
taking would not permit Tenant to terminate, then this 
Lease shall not terminate but remain in full force and 
effect, except that rent shall abate for that portion taken. 


J. At any time during the term hereof, Tenant may re- 
quire Landlord to build a four thousand (4,000) square 
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foot addition on the demised premises adjoining and to 
the rear of the then existing building. The plans and 
specifications therefor are to be prepared by Landlord, 
but Landlord shall not be obligated to commence con- 
struction until Tenant has given its approval thereof in 
writing. Upon completion of said addition, Tenant shall 
pay to Landlord additional rent therefor at the rate 


num per square foot (outside dimensions) of such ad- 
dition, said rent to be paid in equal monthly installments 
in the same manner as the original rent hereunder. In 
addition, Tenant shall be responsible for all taxes attribut- 
able thereto and upon completior. thereof said addition 
shall in all other respects fall under the terms and provi- 
sions of this lease. If, upon completion of said addition, 
the remaining unexpired term of this Lease is less than 
eight (8) years, the same shall hereupon automatically 
(and without the requirement of any act by either party 
hereto) be extended for a period of time sufficient to bring 
said remaining unexpired term to a total period of eight 
(8) years. However, Tenant’s rights under Paragraph 1% 
of this Lease shall not be affected by this provision. 


K. At any time during the term hereof (provided the 
addition referred to in “J” above has been required 
and completed), Tenant may require Landlord to build 
a second floor over the entire building then located on the 
demised premises, the same to be of the same general 
design and type of construction as said existing building. 
The plans and specifications therefor are to be prepared 
by Landlorec but Landlord shall not be obligated to 
commence construction until Tenant has given its ap- 
proval thereof in writing. Upon completion of said 
second floor, Tenant sh-ll pay to Landlord additional 
rent therefor at the rate of One Dollar and Seventy-five 
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Cents ($1.75) per annum per square foot (outside di- 
mensions) of such second floor, said rent to be paid in 
equal monthly installments in the same manner as the 
original rent hereunder. In addition, Tenant shall be 
responsible for all taxes attributable thereto, and upon 
completion thereof said addition shall in all other re- 
spects fall under the terms and provisiens of this Lease. 
If, upon completion of said second floor, the remaining 
unexpired term of this Lease is less than ten (10) years, 
the same shall thereupon automatically (and without the 
requirement of any act by either party hereto) be ex- 
tended for a period of time sufficient to bring said re- 
maining unexpired term to a total period of ten (10) 
years. However, Tenant’s rights under Paragraph 14 of 
this Lease shall not be affected by this provision. 


L. At the end of the original term of this Lease, the 
Tenant shall have the option to purchase the demised 
premises, together with all improvements then located 
thereon for the sum of Two Hundred Thirty Thousand 
Dollars ($230,000.00). This option shall be exercised by 
written notice to the Landlord. Conveyance shall be 
made at the appropriate Registry of Deed’s upon such 
date as may be specified in such notice, not earlier than 
twenty (20) days nor later than one hundred twenty 
(120) days thereafter. At the time for conveyance, the 
Landlord shal! deliver to the Tenant a good and suffcient 
deed conveyance (except for involuntary transfers such 
as takings and the like) the Landlord’s present interest 
in the demised premises to the Tenant or its nominee. 
So much of applicable taxes as are Landlord’s obligation 
under this Lease shall be apportioned as of and at 
the time of the delivery of said deed. The deed is to be 
delivered and the consideration paid, in cash, unless 
otherwise agreed upon in writing, at noon of the date 
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fixed for conveyance, at the Registry District in which 
said deed should by law be registered. The tender of 
said deed shall be deemed to be a fal! compliance by 
the Landlord with its agreement to convey as aforesaid. 
Landlord may, if it so desires, at the time of the de- 
livery of said deed, use the purchase money or any por- 
tion thereof tc clear the title of any or all encumbrances 
or interests provided that all instruments necessary for 
this purpose are registered by and at the expense of 
said Landlord simultaneously with the delivery of the 
deed. However, in the event of any condemnation of the 
premises, or in the event that Tenant exercises its rights 
to expand under the terms of Paragraphs “J” and “K” 
hereof, the parties hereto agree that they wil! enter into 
a new purchase agreement upon a price to be negotiated 
within a reasonable time after such condemnation or 
such expansion shall have taken place. 

If Landlord shall be unable to give title or to make 
couveyance as stipulated, Landlor’ agrees to reimburse 
Tenant for all costs incurred in examining title, including 
but not limited to the cost of any survey, and upon such 
refund and payment being made, all obligations of either 
party under this Paragraph “L” shall cease and this 
Paragraph “L” shall be void without recourse to either 
party, provided, however: (a) if, on the date fixed 
above for conveyance, a period of thirty (30) days shall 
not have expired after notice from the Tenant of defect 
in title, the time for performance shall, if either party so 
elects, be extended for the purpose of curing such de- 
fect until the expiration of such period; and (b) if the 
Tenant so elects, at either the original or extended time 
for performance, to pay said purchase price without 
deduction for defects in title, Landlord shall convey such 
title as they have to the premises in their then condi- 
tion. 
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The acceptance of a deed and possession by Tenant or 
the Tenant’s nominee shall be deemed to be a full per- 
formance and discharge of every agreement and obliga- 
tion herein contained or expressed. 

Time shall be of the essence under this Paragraph 
al ie 


In Witness WHeEReOoF, the parties hereto have set their 
hands and seals concurrently with the exception of the 
Lease dated September 25th, 1963 made betwen them. 


BrRooKLINE DEVELOPMENT Corp 
By (Illegible) 
Title: Pres. 
Landlord 
> INTERNATIONAL Business MACHINES CoRPORATION 
he By (Illegible) 
Title: Asst. Treas. 
Tenant 
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Tis Lease made as of the 22nd day of May, 1964, be- 
tween The Brooklyn Savin,. 3.’ «a New York corpora- 
tion having its principal offive 1c piuce of business at 
211 Montague Street, Brooklyn, \:w York, hereinafter 
called the “Landlord”, and International Business Ma- 
chines Corporation, a New York corporation having its 
principal office at 590 Madison Avenue, County, City and 
State of New York, hereinafter called the “Tenant”. 


WITNESSETH: 


That the Landlord hereby leases to the Tenant, and 
the Tenant hereby hires and takes from the Landlord the 
following described premises: a portion of the fourth floor 
and all of the fifth floor of the building known as 211 
Montague Street, as outlined in red on the plan (con- 
sisting of 2 sheets) annexed hereto, made a part hereof 
and marked Exhibit “A”, to be used and occupied by the 
Tenant for offices, sales, display, engineering service and 
repair to tha Tenant’s products and equipment, training 
of the Tenant’s employees and customers, and all pur- 
poses incidental and related to an IBM Branch Sales 
Office, as set forth in Tenant’s letter to Landlord dated 
December 20, 1963, for a term to begin on the Ist day 
of July, 1964, or when premises re ready for occupancy, 
whichever is earlier, and to end on the 30th day of June, 
1969, subject to extension as may be hereinafter pro- 
vided, at the annual rent of Ninety-Three Thousand Dol- 
lars ($93,000.00), payable in menthly installments in ad- 
vance of $7,750.00 one each on the first day of every 
calendar month during the term. Rent for any period 
of less than one month shall equal 1/20th of the monthly 
rent for each day of such period. 

Tt is understood that Tenant wil) perform certain work 
in the demised premises in order to make the leased space 
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suitable for its use. The materials and workmanship 
shall be at least equal to those in the finished portion of 
Tenant’s branch office at 42nd Street and Madison Ave- 
nue, New York City, and no work shall be begun until 
plans and specifications have been submitted to and ap- 
proved by Landlord, its architects and engineers, which 
appreva: shall not be unreasonably withheld. 

Tenant estimates that the actual cost of installing nee- 
essary improvements will be at least $14,000.00 (exelu- 
sive of architec’’s and engineer’s fees). It is agreed that 
Tenant may credit itself with respect to each monthly 
rental payment during the original 5 year term with 
1/60th of $143,000.00 or the actual eost of said improve- 
ment (exclusive of architect’s and engineer’s fees) which- 
ever amount shall be less. 

This lease is granted and accepted upon the following 
terms, covenants and *onditions, and the Landlord and 
Tenant hereby agree sep and perform all the terms, 
covenants and conditic»: hereof on its part to be kept 
and performed. 


1. Payment of Rent 


The Tena.’ will pay said rent without deduction or 
demand (. cept as to the eredit set forth above), to The 
Brooklyn Savings Bank, at 211 Montague Street, Brook- 
lyn 1, New York, or to such cther person or at such other 
place as the Landlord may designate in writing. 


2. Landlord’s Titie and Allewable Use 


The Landlord covenants as a condition of the lease 
that it has good marketable title to the premises and 
right to make this lease for the term aforesaid; that it 
will deliver possession of the premises to the Tenant at 
the commencement of the term; and that the premises may 
lawfully be used by the Tenant for the uses hereinabove 
expressed. 
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3. Buitiding and Equipment 


The Landlord will, prior to the commencement of the 
term, put the premises and all building service lines and 
equipment (including, without limitation, plumbing, elec- 
trical, heating, ventilating, air conditioning and elevators) 
in good repair and condition (it being understood that 
certain work is to be performed by Tenant as shown on 
plans and specifications which have been identified by 
initials of the parties), and will maintain them in such 
condition throughout the term of the lease, making re- 
placements where necessary. The Landlord shall further 
keep in repair all portions of the structure (ineluding, 
without limitation, the fouadation walls, glass in exte- 
rior walls and doors, floors, ceilings, roof) and the exterior 
of the premises iieluding grounds. 

Tn the event that the Landlord fails to make any re- 
pairs or replace ents which it is required to make here- 
under within a reasonable time specified in a wr'tten 
notice by the Tenant, then in that event the Tenant may 
make such repairs and deduct the cost thereof from the 
rent due or to accrue hereunder. 

Tenant is to assume all risk of damage or injury to 
Landlord’s premises during the course of preparation of 
premises and wili make good any damage or injury to 
such premises upon demand, and Tenant will further as- 
sume all risk of injury to any person cr persons in or 
about said premises arising out of such work. Tenant 
will assume the responsibility of obtaining any and all 
permits or licenses required to be obtained from any 
mnnicipal ur other governmental anthority having juris- 
cuc.ion, including but not limited to building permits and 
underwriters’ ceitificates, All work and materials shall 
conform with the requirements of governmental author- 
ities or agercies having jurisdiction and no installation 
shall be made which will jeopardize or prevent the issu- 
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ance and maintenance of a certificate of occupancy for 
the Landlord’s premises, 

No changes or decorating schemes shall be used which 
will change the exterior appearance of the building. 


4. Services 


The Landlord shall at its own cost and expense farnish 
to the Tenant the following services and utilities: (1) 
Necessary elevator facilities on business days from 8:00 
am. to 6:00 p.m. and on Saturdays from 8:00 a.m. to 
1:00 p.m., and an elevator subject to call at all other 
times; (2) Heat and air conditioning on business days 
from 8:00 .m. to 6:00 p.m. and on Saturdays from 8:00 
a.m. to 1:00 p.m.; (3) Cleaning and janitor service, in- 
eluding removal of refuse and rubbish and furnishing 
washroom supplies, as required by the specifications at- 
tached hereto and made a part hereof; (4) Hot and cold 
running fresh water for lavatory purposes; (5) Elec- 
tricity for lighting and operation of the Tenant’s office 
machines, appliances and equipment; and (6) All neces- 
sary light bulbs and tubes. 

The electricity and water to be furnished shall be such 
electricity and water as can be furnished within the 
limitations of Landlord’s present electrical and water sys- 
tems, of which Tenant has knowledge, and Landlord shall 
not be required to alter or increase its existing facilities 
in order to furnish Tenant with water or electricity. 
Landlord represents that its present electrical and water 
systems are adequate to service the area leased to Ten- 
ant as a normal business and sales office. In the event 
Tenant installs equipment such as, but not limited to, 
computers which would unduly increase the use of elec- 
tricity and/or water, Tenant will reimburse Landlord for 
additional electric and water charges on a metered basis 
at Landlord’s cost without any profit factor. 
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When heating or air conditioning is required by Ten- 
ant other than as hereinbefore set forth, Tenant will 
give reasonable prior notice of its desire for such heat 
or air conditioning which will be supplied during hours 
and days other than those hereinbefore specified at the 
rate of $12.00 per hour for each hour or fraction thereof. 

It is understood that Landlord reserves the right to 
reasonably stop service of heating, water, air condition- 
ing or electricity or elevators when necessary by reason 
of accidents, repairs, alterations or improvements. The 
Landlord shall have no responsibility or liability for 
failure to supply such services when it is prevented from 
doing so by strikes, accident or other cause beyond its 
reasonable control. Landlord si.all use reasonable dis- 
patch in making such alterations, repairs and improve- 
ments. 


5. Interior Maintenance 


The Tenant shall maintain the interior of the premises 
and shall replace all interior glass in the premises broken 
or damaged during the term as it may be extended with 
glass of equal character, unless the same shall be broken 
by fire, the elements or casualty or causes beyond Ten- 
ants’ control, or the Landlord’s negligence. At the expi- 
ration of the term, the Tenant will remove its goods and 
effects (except as elsewhere provided herein) and will 
peaceably yield up to the Landlord the leased premises 
in as good order and condition as when delivered to it, 
excepting ordinary wear and tear, repairs hereby re- 
quired to be made by the Landlord, damage by fire, the 
elements and casualty, ard the Landlord’s negligence. 

The Tenant will repair all damage or injury to the 
premises, fixtures, appurtenances and equipment, oi to 
the building, caused by the Tenant’s installation or re- 
moval of its property or resulting from the negligence 
or tortious conduct of the Tenant, its servants, emplogees, 
agents or visitors. 


%. 
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6. Compliance with Regulations 


The Tenant agrees to comply with all the rules and 
regulations of the Board of Fire Underwriters, Officers 
or Boards of the City, County or State having jurisdic- 
tion over the leased premises, and with all applicable 
laws, ordinances, regulations and legal requirements as 
any of the foregoing pertain to the manner in which the 
Tenant shall use the leased pr.mises and to the conduct 
of the Tenant’s business. The Landlord agrees to com- 
ply with all such rules, regulations and applicable laws, 
ordinances, and legal requirements which affect the build- 
ing or the premises or which require structural repairs 
or alterations, changes or additions to the premises, build- 
ing or building equipment, or any part of either. 


7. Improvements and Alterations 


The Tenant may place such temporary partitions, fix- 
tures (including lighting fixtures), personal property, ma- 
chinery, motors and the like, in the leased premises and 
may make such improvements and alterations in the 
interior thereof as it may desire at its own expense. All 
such things heretofore or hereafter made or installed shall 
remain the property of the Tenant, and in case of dam- 
age or destruction thereto by fire or other causes, the 
Tenant shall have the right to recover as its own loss 
from any insurance company with which it has insured 
the same, notwithstanding the fact that any of such 
things might or could be considered to be a part of the 
leased premises. The Tenant may remove all or any 
of such things prior to or at the expiration of this lease. 
It is agreed that only an express abandonment in writing 
shall affect the Tenant’s ownership of any such things, 
except that the Tenant may abandon the same, in whole 
or in part, to the Landlord at the end or other expira- 
tion of the term by vacating the premises without re- 
moving the same. In the event of the removal of such 
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things or any of them, the Tenant shall not be required to 
remove pipes, wires and the like from the walls, ceilings 
or floors, provided that the Tenant properly cuts, caps and 
disconnects such pipes and wires and seals them off, if 
necessary, in a safe and lawful manner. The provisions 
of this paragraph shall not apply to permanent partitions, 
lighting and electrical fixtures, plumbing equipment and 
facilities, air conditioning equipment, nor to any other 
items reasonably permanently affixed to the building. 


8. Inspection 


The Landlord shall have the right at all reasonable 
times during the term of this lease to enter the leased 
premises for the purpose of examining or inspecting the 
same and of making such repairs or replacements therein 
as may be required by this lease or as the Landlord shall 
deem necessary; provided, however, that the Landlord 
shall use all reasonable effort not to disturb the Tenant’s 
use and occupancy. 


9. Assignment 


The Tenant may assign this lease or sublet all or any 
part of the premises at any time covered hereby without 
consent of the Landlord. However, the Tenant will ad- 
vise the Landlord of any such changes. In any event, 
tie Tenant shall remain responsible for the faithful per- 
formance of all of the covenants, terms and conditions 
hereof on the Tenant’s part to be performed. 


10. Casualty 


In the event that 50% cr more of the leased premises 
or the buildings shall be damaged by fire, the elements, 
casualty, war, insurrection, riot, public disorder or other 
similar cause or happening, the Tenant shall have the 
option to be exercised within thirty (30) days of the date 
of destruction of terminating this lease. In the event of 
termination, adjustments in rental and all other adjust- 
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ments shall be made to the date of destruction. 71 the 
event that less than 50% of the leased premises shall be 
damaged as above or in the event that the Tenant does 
not exercise its option afforded under this paragraph, 
then the lease shall continue, but the Tenant shall be en- 
titled to a full abaternent of rent for the period during 
which the leased premises are rendered untenantable or 
incapable of use ‘or the purpose for which the same are 
being used at the time of the damage. In the event this 
lease continues, the Landlord shall at its own expense 
as soon as practicable repair the damage and restore the 
premises and/or the buildings to its original condition. 

The Landlord shall maintain insurance, covering the 
building and pi u.ises in an amount equal to at least 
80 percent of rlacement cost thereof exclusive of exca- 
vations and foundations, against loss or damage by fire 
and the perils spec'ed in the standard extended cover- 
age endorsement. 


11. Default 


If the Tenan: :nall default in the performance of any 
of its obligat‘.ns pursuant to this lease and if such de- 
fault shall esutinue for thirty (30) days after written 
notice thereo: | + the Landlord to the Tenant (except that 
if the Tenant cannot cure any such defauit within said 
thirty days period, said period shall be extended for a 
reasonable additional period, provided that the Tenant 
commences to cure such default within said thirty day 
period and proceeds diligently thereafter to effect such 
cure), or if the Tenant shall be adjudicated bankrupt or 
insolvent according to law, or shall make an assignment 
for the benefit of creditors, then and in any of said cases, 
the Landlord may lawfully enter into and upon said 
premises or any part thereof in the name of the whole, 
and repossess the same as of the former estate of *he 
Landlord and expel the Tenant and those cla!ming under 
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the Tenant without being deemed guilty of any manner 
of trespass and without prejudice to any remedies which 
might otherwise be used for arrears of rent or preceding 
breach of covenant, and upon entry as aforesaid, this 
lease shall terminate and the Tenant covenants that in 
case of such termination, it will indemnify the Landlord 
against al] unavoidable loss of rent which the Landlord 
may incur by reason of such termination during the 
residue of the term above specified. 


12. Holdover 


If the Tenant remains in the premises beyond the ex- 
piration date of this lease, as it may have been extended 
or renewed, such holding over in itself shall not constitute 
a renewal or extension of this lease, but in such event 
a tenancy from month to month shall arise, subject to 
payment of the same rent by the Tenant each month as 
that payable on account of the last month of the demised 
term. 


13. Quiet Enjoyment 


The Tenant, on paying the said rent an? performing 
the covenants of this lease on its part to be performed, 
shall and may peaceably and quietly have, hold and enjoy 
the demised premises for the term aforesaid and any 
extension or renewal thereof. 


14. Renewal 


The Tenant may, at its option, extend the term of this 
lease for not more than 3 further terms of 1 year each, 
upon the same terms and conditions, by giving written 
notice to the Landlord in the manner heréin provided, of 
its intention to extend at least 6 months prior to the end 
of the then term, and thereupon the term of this lease 
shall be so extended without any further action by either 
party. 
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15. Condemnation 


In the event that 10% or more of the leased premises 
are taken in condemnation proceedings or by any right 
of eminent domain or for any public or quasi public use 
or purpose, the Tenant shall have the option, to be exer- 

ised not later than thirty (30) days from the effective 

date of taking, to terminate this lease as of the effective 
date of the taking, and in the event of such termination 
adjustments in rental and all other adjustments shall 
be made to the effective date of such taking. In the event 
that less than 10% of the premises are taken or if the 
Tenan: oes not exercise the option afforded it under 
this paragraph, then this lease shall continue, but che 
rent shall be diminished in the proportion that the floor 
area of the part taken shall bear to the total floor area 
«* the leased premises immediately prior io such taking. 
Ju the event the lease continues, the landlord shall at its 
own expense immediately repair such damage to the 
premises and the building as shall have been caused by 
the taking; provided, howeve~, that if the Landlord shall 
fail promptly to proceed with and complete such repairs, 
the Tenant may make such repairs, or so much thereof 
as shall be reasonably required thoroughly to protect 
the demised premises, to restore the same as nearly as 
may be to their former condition and to fit them for busi- 
ness purposes, for the account and at the expense of the 
Landlord, and the Landlord will, upon receipt of a state- 
ment of the cost of such repairs from the Tenant, reim- 
burse the Tenant for all expenditures reasonably made 
by it in making the same and in default of such reim- 
bursement the Tenant may deduct the amount of such 
expenditures from the rent due or to come due hereunder. 
If this lease continues as above, during the period of 
restoration and repairs, the rent shall be abated for the 
period and to the extent that the premises may be unten- 
antable or incapable of use by the Tenant. 
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However, nothing hereii contained shall be deemed to 
prevent the Tenant, at its own cost and expense, from 
participating in any proceedings commenced against the 
Landlord, for the condemnation of all or a part of the 
building of which the demised premises form a part. The 
Tenant shall have the right to participate proportionate] 
with the Landlord in any award made in such condemn: 
tion proceedings to the extent that any expenditures by 
the Tenant may have resulted in capital improvement to 


the building, and as to the same may be reflected in any 
such award. 


16. Notices 


In every case, when under the provisions of this lease 
it shall be necessary or desirable for the Tenant to serve 
any notice or demand on the Landlord, such notice or 
demand shall be served personally or by registered mail 
addressed to th. Landlord at its address listed in Page 
1 hereof, until otherwise directed in writing by the Land- 
lord, and any such notice or demand to be given to the 
Tenant shall be served personally, or by registered mail 
addressed to the Tenant’s Administration Manager at the 
leased premises and copies of such notice shall be served 
simultaneously by registered mail on the Tenant, atten- 
tion of the Real Estate and Construction Division, 1000 
Westchester Avenue, White Plains, New York, and at- 
tention of The Real Estate Administrator, International 
Business Machines Corporation, 425 Park Avenue, New 


York 22, New York until otherwise directed in writing by 
the Tenant. 


17. Signs 


The Tenant .-il have the privilege of placing on the 
premises or attaching to the exterior of the building its 
standard IBM sign, the placing and size of which has been 
submitted to Landlord and approved by it. No other signs 
may be maintained in or on the premises or building. 
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18. Taxes 


The Landlord shall pay on or before the last day on 
which they may be paid without penalty or interest all 
real estate taxes, assessments, and other gove:nmental 
charges which shall be levied or assessed or which become 
liens upen the leased premises during the lease term. 
It is hereby agreed that, upon ten (10) days’ written 
notice to the Landlord, the Tenant may pay delinquent 
taxes, assessments or other charges affecting the prem- 
iscs, and make payments pursuant to, or cure any ae- 
faults in, the terms of any mortgage, security deed, or 
deed of trust affecting the demised premises, which is 
prior in lien or effect or paramount to this lease, and 
upon such written notice the Tenant may pay and dis- 
charge, in installments or otherwise, any other charges, 
liens or encumbrances which may jeopardize the Tenant’s 
right of possession or interest pursuant to this lease; and 
in such event the Tenant may set off any such payment 
against the rent due or to become due under this lease 
and/or the Tenant, upon written notice to the Landlord, 
may demand reimbursement therefor, or part thereof, 
from the Landlord, and the Landlord covenants to 


promptly reimburse the Tenant after such notice and de- 
mand. 


19. Other Tenants 


The Landlerd covenants and agrees that during the 
term of this lease and any renewal or extension thereof, 
it will not sell or lease any part of such building or any 
adjoining property which the Landlord may own or con. 
trol to any person, firm or corporation manufacturing, 
selling, dealing or trading in products or offering service 
similar to or for like purposes as the products and service 
offered by the Tenant, such as accounting, punched card, 
tabulating and data processing machines, equipment, sys- 
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tems and devices, office equipment, typewriters, and sup- 
plies for such machines, equipment, systems or devices 
or any of them, and service therefor. 


20. Eaccution 


This lease shall not be binding and in effect until a 
counterpart hereof has been executed and delivered by 
the parties each to the other. This lease contains the 
entire agreoment of the parties and may not be modified 
except by instrument in writing. 


21. Successors in Interest 


This lease shall bind and inure to the benefit of the 
parties hereto and their respective heirs, representatives, 
successors or assigns (provided that this lease shall not 
inure to the benefit of any assignee pursuant to an as- 
signment which is not in compliance with the terms of this 
lease). 


22. Miscellaneous 


Landlord shall not be liable for any damage to Ten- 
ant’s property by Landlord’s employees or agents, pro- 
vided such damage is not due to the negligence of the 
Landlord or its employees and agents, and it shall not 
be liable for any injury or damage to persons or prop- 
erty resulting from steam, gas, electricity, falling plaster, 
water, rain or snow which may leak from any part of the 
building or from the pipes, appliances or plumbing works 
of the same, cr from any other place, or from dampness 
or other cause of whatever natt ‘e unless caused by Land- 
lord’s negligence. 

Tenant shall reimburse Landlord for ail expenses in- 
curred or suffered by reason of any breach, violation or 
non-performance by Tenant or its servants, employees 
or agents of any covenant or provision of this lease, or 
by reason of damage to persons or property caused by 
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moving Tenant’s property in or out of the building or 
by the installation or removal of furniture or other prop- 
erty of Tenant’s, or caused by Tenant or its agents, ser- 
vants or employees or independent contractors perform- 
ing work in or about the premises in behalf of Tenant in 
the course of preparing premise: f>: Tenant’s occupancy 
or arising out of the carelessness igence or improper 
conduct of Tenant or its servants, «niployees or agents or 
independent contractors in the use or occupancy of or 
otherwise in relation to the demised premises. 

Tenant will assume complete responsibility for the 
breakage of any exterior windows or glass in the demised 
premises caused by the negligence of Tenant, its ser- 
vants, employees, agents or independent contractors, or 
arising out of Tenant’s occuparcy of the demised prem- 
ises. 

Tenant will indemnify and hold harmless the Landlord 
against all claims and demands whatsoever for injury 
or injuries to any person or persons and/or damage to 
any property occurring in or about the demised premises, 
and shall furnish to Landlord a certificate of insurance 
in the usual form evidencing public liability coverage 
against personal injury and property damage in the 
amount of at least $100,000/$300,000 personal injury and 
at least $10,000 property damage. 

Tenant represents that no activities on its part in the 
demised premises will be of such nature as to increase 
the risk of casualty to Landlord’s premises in such man- 
ner as to increase the amcunt of premium payable on 
Landlord’s fire and extended coverage insurance. In the 
event that it is determined that any such increase is due 
to Tenant’s activities, Tenant will reimburse Landlord 
for the amount of such increase. 

Neither Landlord nor its agents or anyone acting in its 
behalf has made any representations or promises with 
respect to demised premises except as expressly set forth 


193a 
Exhibit III, Annexed to Affidavit of Thomas F. Daly 


herein, and Tenant agrees that it has ins; ected the prem- 
ises covered by this lease and has examined the plans 
thereof and is fully familiar with the space and with the 
condition thereof. 


In Wrirness Wuenreor, this instrument has been duly 
executed by the parties hereto as of the day and year 
first above written. 


Tue Brooktyn Savinas Bank 
By Paul F. Ely 
President 
Landlord 
INTERNATIONAL Business Macuines CORPORATION 
By B. H. Askew, Controller 
Tenant 
Real Estate and Construction Divisior 


RIDER A—Attached and Made a Part of Lease Dated 
May 22, 1963, Between The Brooklyn Savings Bank and 
International Business Machines Corporation, Covering a 
Portion of the Fourth Floor and all of the Fifth Floor 
of the Building Known as 211 Montague Street, Brook- 
lyn, New York 


Anything in the lease to the contrary notwithstanding, 
the parties agree as follows: 


1. The term “business days” as used in Paragraph 4 
of the lease means, Mondays through Fridays in each 
week, excluding holidays observed by the Tenant. 


2. Supplementing the specifications for cleaning and 
janitor service to be provided by the Landlord, the Land- 
lord agrees that the cleaning and janitor service to be 
provided to the Tenant will be equal in kind and quality 
and will be furnished on the same basis and schedtiz as 
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the cleaning and janitor service which it provides for 
premises occupied by the Landlord in the same building. 


3. The last sentence of Paragraph 7 of the lease shall 
be deemed deleted and shall have no force or effect. The 
Tenant agrees that the improvemnts to the premises which 
it provides before taking occupancy, as described in the 
plans and specifications approved by the Landlord in 
accordance with Page 2 of the lease ll not be subject 
to removal by the Tenant from the premises and shall 
become the property of the Landlord. In the event that 
the lease is terminated because of damage to the leased 
premises or the building by fire or other casualty, as 
provided in Paragraph 10 of the lease, then the Landlord 
agrees to pay promptly to the Tenant a sum equal to 
$143,000.00, or the actual cost of said improvements (cx- 
elusive of architects’ and engineers’ fees), whichever 
amount shall be less, less 1/60 of said amount for each 
month of the term of the lease which has elapsed from 
the commencement of the term to the date of such damage 
or destruction. 


4. The Tenant shall have no liability to the Landlord 
or its insurer or insurers, regardless of the Tenant’s fault 
or negligence, in the event of damage or destruction to 
the leased pre:nises or ‘ie building because of fire or any 
of the other perils covered by insurance pursuant to the 
standard fire insurance extended coverage rider. 


5. Landlord will install all new light bulbs and tubes 
required by the Tenant as and when necessary. 


6. The Landlord’s obligation to supp! heat and air- 
conditioning to the demised premises as provided in para- 
graph 4 of the lease is amplified as follows: The Land- 
lord shall deliver to the Tenant’s premises heat or cool 
dehumidified air adequate to properly heat or cool the 
leased premises under conditions of normal office occu- 
pancy, providing lighting loads and population do not ex- 
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ceed building standards which are set forth as 514 watts 
per square foot and 100 square feet per person. Said 
heat or cool dehumidified air shall be deemed adequate 
if sufficient heat and cool air are delivered to the demised 
premises to maintain a temperature of at least 70° Fahr- 
enheit when the outdoor temperature is 0° Fahrenheit and 
a maximum temperature of 78° Fahrenheit when the 
outside temperature is 95° Fahrenheit. Said air shall 
also be sufficiently dehnmidified in summer to maintain a 
maximum relative humidity of 50% within the condi- 
tioned space; it being understood that the relative humid- 
ity during the heating season will be considerably lower 
in order to avoid condensation on the windows. 


7. The Tenant’s obligation to indemnify and hol: narm 
less the Landlord against all claims and demands for in- 
jury to persons and damage to property shall be limited 
to instances where such injuries or damage occur because 
uf the fault or negligence of the Tenant or its servants, 
employees or agents. 


Tue Brooktyn Savincs Banx 
By Paul F. Ely 
INTERNATIONAL Business MAcHtNEs CorPoRATION 
By B. H. Askew, Controller 
Real Estate and Construction Division 


[u-upine Service Requie"MENTS 
Datty 


1. All floor areas to be hroom swept and dry mopped 
acd/or vacuumed. 


2. Empty and clesn all waste baskets and ash trays 
and remcve al! trash. 
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3. Hand dust and clean all office furniture, fixtures, 
window sills, moldings, radiators, door louvres and 
ventilating louvres within reach. 

4. Remove all finger prints, smudges and marks from 
metal partitions, doors, and other surfaces within 
reach. 

5. Clean rest rooms: 

a. Clean lavatories, washing floors using a high 
coefficient disinfectant. 

b. Wash all seats with soap and water. 

¢e. y/ash all fixtures, using scouring powder to re- 
move stains. 

6. Supply and install all necessary soap, toilet tis- 
sues and paper towels. 

WEEKLY 
1. Damp mop and polish floors. 
MonTHLy 

1. All floor areas to be washed and waxed, using 
non-slip material and machine polished. 

2. All windows to be cleaned inside and out. 

QUARTERLY 

1. Vacuum drapes and hangings. 

2. Dust all picture frames, charts, graphs and similar 
wail hangings not reached in nightly cleanings. 

3. Dust all books while in place in bookcase. 
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4. Clean all pipes and other horizontal surfaces not 
reached in nightly cleanings. 
Semi-ANNUALLY 
1. Dust all closets and damp mop closet floors. 


2. Wash and polish all marble walls and wainscoats. 


ANNUAL 


1. Dust ceiling surfaces. 
2. Dust and clean all vertical surfaces, such as walls, 
partitions, doors, louvres and other surfaces not 


reached in nightly, weekly, quarterly, or semi-an- 
nual cleanings. 


All light fixtures to be washed and cleaned. 
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IBM 
International Business Machines Corporation 
Data Processine Division 
186 Joralemon Street 
Brooklyn 1, New York 
ULster 8-7000 (Area Code: 12) 


March 31, 1964 


Mr. Thomas S. Sites 
Vice President 
Brooklyn Savings Brak 
211 Montague Street 
Brooklyn 1, New York 


Dear Mr. Sites: 


Regarding your request on the size of the external sign 
planned for use by the Montague entrance, I am pleased \ 
to advise that the overail area of the three letters, “IBM” 
will be approximately 1 foot by 3 feet. Since these are 
inade up to order, I am sure we can work it out to be 
architecturally appropriate. 


Very truly yours, 


C. M. FREEMAN 


Branch Manager 
CMF :ed 
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THIS LEASE, made as of the 30th day of November, 
1962, between J. Roserr BAtpwin and Arrnur W. Batp- 
WIN, residing at 1002 State Street, Erie, Pennsylvania 
(hereinafter called “Landlord”), and INTERNATIONAL 3USI- 
NESS Macutnes Corporation, a New York Corporation, hav- 
ing its principal office at 590 Madison Avenue, in the City, 
County and State of New York (hereinafter calied “Ten- 
ant”’). 


WITNESSETH: 


That “Landlord hereby leases to Tenant, and Tenant 
hereby hires and takes from Landlord, the following de- 
scribed premises: Approximately 7,532 rentable square 
feet of floor space located on the first floor of a two-story 
building now being constructed by Landlord on a site 
bounded on the South by Wyoming Avenue, on the East 
by Mulberry Street, and on the North by Oakford Court, 
in the City of Scranton, State of Pennsylvania, more par- 
ticularly described in Exhibit “A” and Exhibit “B” at- 
tached hereto and made a part hereof, together with ap- 
proximately 700 square feet in the basement, to be used 
as @ storage area and/or shelter for the exclusive use of 
Tenant, more particularly described on the attached plans 
initialled by both Landlord and Tenant, said plans being 
incorporated in and made part of this Agreement. The 
premises shall be used and occupied by Tenant for offices, 
sales, display, engineering services and repair of Tenant’s 
products and equipment, and all other purposes incidental 
and related therein, and for other lawful business and 
commercial purposes. 

This Lease is granted and accepted upon the following 
terms, covenants and conditions, and Landlord and Tenant 
hereby agree to keep and perform all the terms, covenants 
and conditions hereof on its part to be kept and per- 
formed: 
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1. The Lease term shall be for a period of nine (9) 
years, unless extended as provided later herein, said terms 
to commence on the first dav of the month after 
the building is completed (in accordance with the plans 
and specifications heretofore approved), as certified to by 
Landlord’s architect and accepted by Tenant, which ac- 
ceptance will not be unreasonably withheld or delayed, and 
terminating on the last day of the month in which the 
term commenced, nine years thereafter. Rent for any 
period of less than one month shall equal one-thirtieth 
(1/30th) of the monthly rent for each day of such period. 
Landlord must construct the building as rapidly as possi- 
ble after Tenant has approved the final specifications, plans 
and construction drawings. It is the intention of the 
parties that the building will be ready for occupancy on 
or before April 1, 1963, and Landlord must use his best 
efforts to complete it by that date. 


2. Tenant shall pay an annual rental of $17,500.00 for the 
first floor and basement space, payable in twelve (12) equal 
monthly installments on the first day of each ealendar 
month, during the term, in advance, said rent being com- 
puted as follows: 


The annual rental for the 7,532 square feet of rentable 
space on the first floor shall be $16,450.00. The annual 
rental for the 700 square feet of storage and shelter space 
in the basement shall be $1,050.00. 


3. The Landlord covenants as a condition of the Lease 
that it has good marketable title to the premises and right 
to make this Lease for the term aforesaid; that it will put 
the premises and all building equipment (including, with- 
out limitation, all plumbing, electrical, heating and air 
conditioning equipment) in good repair and condition at the 
commencement of the term; that it will deliver possession 
of the premises te Tenant at the commencement of the 
term; and that the premises are fit and may lawfully be 
used by Tenant for the uses hereinabove expressed. 
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The building is to be completed in all respects, includ- 
ing but not limited to, landscaping, curbing, curb cuts, 
driveways, sidewalks, sewer and hose connections, ete., 
at the commencement of this lease. 


4. Tenant will pay said rent without deduction or de- 
mand to J. Robert Baldwin and Arthur W. Baldwin at 
1002 State Street, Erie, Pennsylvania, or to such other 
person or at such other place as Landlord may desig- 
nate in writing. 


5. Landlord covenants as a condition of the Lease, that 
the premises will be furnished with an adequate water sup- 
ply and all necessary air conditioning, heating, lighting 
and plumbing fixtures and equipment. Landlord will fur- 
nish all necessary electric light and power service lines, 
including proper wiring in the leased premises. 


6. The Tenant shall keep the premises in as good order 
and condition and repair as when delivered to it, ex- 
cepting ordinary wear and tear, damage by fire, the ele- 
ments and casualty, and the Landlord’s negligence, and 
further excepting those repairs and replacements which 
are expressly stated herein as the Landlord’s responsi- 
bility. The Tenant shall be responsible for ordinary in- 
terior repairs to the leased premises and for minor re- 
pairs to and normal maintenance of the buildi: . equipment 
serving the led premises. 

The Landlord shall be responsible for “major repairs” 
to and replacement of building equipment such as heat- 
ing, air conditioning, plumbing, mechanical and electrical 
and similar fixtures (except bulb replacements), appur- 
tenances and equipment where such repairs and replace- 
ments are necessary because of defective meierial, faulty 
installation and normal wear, tear and decay or by fire 


and other casualty. “Major repairs and replacements” 
shall include any single repair or single replacement which 
costs in excess of One Hundred and Fifty Dollars ($150.00). 


"? 
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The Landlord shall keep in repair the roof and exterior 
of the building and shall be responsible for exterior build- 
ing repairs and maintenance including, without limitation, 
the foundation, walls, floors, ceilings, levelator and elevator, 
driveways and sidewalks, parking area and grounds, and 
for repairs and replacements made necessary by struc- 
tural failures and defects, except where such repairs and 
replacements are required because of Tenant’s negligence. 

At the expiration of the term, Tenant will remove its 
goods and ef. cts (except as elsewhere provided herein) 
and will peaceably yield up to Landlord the leased prem- 
ises in as good order and condition as when delivered 
to it, excepting ordinary wear and tear, repairs hereby 
required to be made by Landlord, damage by fire, the 
elements and easualty, and Landlord’s negligence. In 
the event that Landlord fails to make any repairs or re- 
placements, which it is required to make hereunder within 
a reasonable time specified in a written notice by Tenant, 
then in in that event Tenant may make such repairs and 
deduct the cost thereof from the rent due or to accrue 
hereunder. 


7. Tenant will repair all damage or injury to the prem- 
ises, fixtures, appu-tenances and equipment, or to the 
building eaused by Tenant’s installation or removal of 
furniture, fixtures or other property or resulting from 
the negligence or tortious conduct of Tenant, its servants, 
employees, agents or visitors. 


8. Landlord shall furnish a.. services and utilities to 
the entire building, including the leased premises. Tenant 
agrees to reimburse Landlord its share of the actual costs 
incurred by Landlord for such services and utilities in 
the same ratio that Tenant’s rentable area bears to the 
total rentable area of the building. Tenant’s rentable 
area and the rentable area of the secon. floor shall be 
deemed each to comprise a floor area of 7532 square 
feet, so that the building shall be deemed to have a total 
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rentable area of 15,064 square feet. It is therefore agreed 
that the percentage of Tenant’s area of the building area 
is, for the purpose of the provisions of this paragraph, 
fifty per cent (50%). In the event that the final plans 
and specifications show that the building area has been 
increased or decreased, the percentage of Tenant’s area to 
the building area shall be adjusted in the same ratio. How- 
ever, Tenant shall have the right at any time during the 
term of this Lease or its extended term or terms, to pro- 
vide its own janitorial and cleaning services to its leased 
premises, in which event any and all janitorial and clean- 
ig services shall not be considered in computing Tenant’s 
share of the cost of services and utilities. 

In no event shall Landlord include, as part of his costs 
for services and utilities, any expense or repairs to the 
building for which he is obligated to perform under the 
terms of this lease. 

The parties hereto agree that at the commencement of 
this Lease, they will estimate the costs of utilities and 
services for the next twelve-month period. Tenant shall 
thereupon pay its pro rata share in twelve (12) equal 
monthly installments, beginning with the first month of 
the lease term. At the end of the first year, Landlord will 
submit a statement of the total actual costs incurred by 
Landlord for all utilities and services supplied to the 
building, together with the bills and other evidence of pay- 
ment. Said statement shall include Tenant’s pro rata 
share. If Tenant’s actual share is more than the total 
estimated payments made by Tenant, then Tenant shall pay 
the difference to Landlord. Correspondirgly, if Ten- 
ant’s actual share is less than the total estimated pay- 
ments, Tenant shall be reimbursed for the difference 
by Landlord. Tenant’s actual pro rata share, as shown on 
the statement, shall be used by the parties in computing 
Tenant’s share of the cost of utilities and services for the 
next twelve-month period. At the end of the second year 
of the lease term, Landlord shall submit a statement of 
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the total actual costs incurred by Landlord for all utili- 
t's and services supplied to the building, with Tenant’s 
pro rata share shown thereon. If Tenant’s actual share 
is greater than the total estimated payments made by 
Tenant, then Tenant will pay the difference to Landlord, 
and, correspondingly, if Tenant’s actual share is less than 
the total estimated payments, Tenant shall be reimbursed 
for the difference by Landlord. This procedure shall be 
followed by the parties during the remainder of the term 
of this Lease or its extended term or terms. 


9. The building pians and specifications, elevations and 
my detailed plans and specifications, and other items required 
for the construction of the building herein leased have 
been prepared by Landlord’s architect. All plans, specifi- 
-ations, etc., were approved by International Business Ma- 
chines Corporation prior to the start of construction. 
However, approval by International Business Machines 
P Corporation shall mean non-technical approval of materials 
and equipment and other general arrangements. Such 
approval shall not be considered to mean approval of, for 
example, structural capacity, size of ducts and piping, 
adequacy of electrical wiring, compressor capacity, ete. 
It shall remain Landlord’s responsibility to insure that 
the structure and detail of mechanical systems meet the 
design and operational requirements of the “IBM Build- 
ing Requirements and Specifications” and of the plans and 
specifications approved by International Business Ma- 
chines Corporation. 


10. Tenant agrees to comply with all the rules and 
regulations of the Board of Fire Underwriters, Officers or 
Boards of the City, County or State having jurisdiction 
over the leased premises, and with all applicable laws, 
ordinances, regulations and legal requirements as any of 
the foregoing pertain to the manner in which Tenant shall 
use the leased premises and to the conduct of Tenant’s 
business. Landlord agrees to comply with all such rules, 
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regulations and applicable laws, ordinances and legal re- 
quirements which affect the building or the premises or 
which require structural repairs or alterations, changes or 
additions to the premises, building or building equipment, 
or any part of either. 


11. Tenant may place such temporary partitions, fix- 
tures (including lighting fixtures), personal property, ma- 
chinery, motors, and the like, in the. leased premises and 
may make such improvements and alterations in the in- 
terior thereof as it may desire at its own expense. All 
such things shall remain the property of Tenant, and in 
! 


case of damage or destruction thereto by fire or other 
causes, Tenant shall have the right to recover as its own 
loss from any insurance company with which it has insured 
the same, notwithstanding the fact that any of such things 
might or could be considered to be a part of the leased 
premises. Tenant may remove all or any of such things 
prior to or at the expiration of this Lease. It is agreed 
that only an express abandonment in writing shall affect 
Tenant’s ownership of any such things, except that Tenant 
may abandon the same, in whole or in part, to Landlord 
at the end or other expiration of the term by vacating 
the premises without removing the same. In the event 
| of the removal of such things or any of them Tenant 
shall not be required to remove pipes, wires and the like 
from the walls, ceilings or floors, provided that Tenant 
properly cuts, caps and disconnects such pipes and wires 
and seals them off, if necessary, in a safe and lawful man- 
ner. 


12. Landlord shall have the right at all reasonable times 
during the term of this Lease to enter the leased premises 
for the purpose of examining or inspecting the same and 
of making such repairs or replacements therein as may be 
required by this Lease or as Landlord shall deem neces- 
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sary; provided, however, that Landlord shall use all rea- 
sonable effort to disturb Tenant’s use and occupancy as 
little as possible. 


12. Tenant may assign this Lease or sublet all or any 
part of the premises at any time covered hereby with the 
prior written consent of Landlord, which consent will not 
he unreasonably withheld; provided, however, that Tenant 
may assign this Lease to any of its subsidiaries or af- 
filiates without the written consent of the Landlord. In 
any event, Tenant shall remain responsible for the faith- 
ful performance of all of the covenants, terms and condi- 
tions hereof on Tenant’s part to be performed. 


14. In the event that the premises or the building shall 
be damaged by fire, the elements, casualty, war, insur- 
rection, riot, public disorder or other similar cause or 
happening, Landlord shall at its own expense repai. uch 
damage and restore the premises and/or the building to 
their original condition with all due diligence: provided, 
however, that if Landlord shall fail to proceed with and 
complete such repairs with all due diligence and in any 
event within one hundred twenty (120) days. Tenant may 
at its option terminate this lease on sixty (60) days’ no- 
tice of its intention so to do, or it may after affording 
landlord’s insurance adjustors opportunity to inspect the 
damage done, make such repairs for the account and at 
the expense of Landlord, and Landlord, upon receipt of a 
statement thereof from Tenant, will reimburse Tenant for 
all expenditures reasonably made by it in making such 
repairs, and in default of such reimbursement, Tenant may 
deduct the amount of such expenditures from the rent due 
or to come due hereunder. Tenant shall be entitled to an 
abatement of rent for the period during which the prem- 
ises are rendered untenantable or incapable of use for 
the purpose for which the same are at the time of such 
damage being used. If a part only of the premises is 
rendered untenantable or incapable of such use, the rent 
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shall be reduced in the proportion wich the rentable floor 
area of said part of the premises bears to the rentable floor 
area of the entire premises. If the damage shall be so 
extensive as to constitute a total destruction of the build- 
ing, this Lease and the term hereby created shall there- 
upon cease and expire. In the event that this Lease 
terminates or is terminated, rent shall be apportioned and 
paid in full to the date of such terminatioa, and all pre- 
paid rent shall forthwith be repaid by Landlord to Tenant. 


15. Landlord shall maintain insurance, covering the 
building and premises in an amount equal to at least eighty 
per cent (80%) of replacement cost thereof exclusive of 
excavations and foundations, against loss or damage by fire 
and perils specified in the standard extended coverage en- 
dorsement; and in case of damage or destruction to the 
premises or building by fire or any of said perils, whether 
or not attributable to the negligence of Tenant or its agents, 
visitors, servants or employees, Paragraph 14 shall control 
and Tenant shall have no liability to Landlord, or its 
insurer or insurers. 


16. If Tenant shall default in the performance of any 
of its obligations pursuant to this Lease, and if such de- 
fault shall continue for thirty (30) days after written no- 
tice thereof by Landlord to Tenant (except that if Tenant 
cannot cure any such default within said thirty-day period, 
said period shall be extended for a reasonable additional 
period, provided that Tenant commences to cure such de- 
fault within said thirty-day period and proceeds dili- 
gently thereafter to effect such cure), or if Tenant shall be 
adjudicated bankrupt or insolvent according to law, or 
shall make an assignment for the benefit of creditors, then 
and in any of said cases, Landlord may lawfully enter 
into and upon said premises or any part thereof in the 
name of the whole and repossess the same as of the former 
estate of Landlord, and expel Tenant and those claiming 
under Tenant, without being deemed guilty of any man- 
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ner of trespass and without prejudice to any remedies 
which might otherwise be usu for arrears of rent or 
preceding breach of covenant, and upon entry as afore- 
said, this Lease shall terminate and Tenant covenants 
that in case of such termination, it will indem:ify Land- 
lord against all unavoidable loss of rent which Landlord 
may incur by reason of such termination during the resi- 
due of the term above specified. 


17. If Tenant remains in the premises beyond the ex- 
piration date of this Lease, as it may have been extended 
or renewed, such holding over in itself shall net constitute 
a renewal or extension of this Lease, but in such event a 
tenancy from month to month shall arise, subject to pay- 
ment of the same rent by Tenant each month as that pay- 
able on account of the last month of the demised term. 
However, in the event that either party desires to ter- 
minate the month-to month tenancy, it shall give the other 
party thirty (30) days’ prior written notice, whereupon 
this lease shall terminate wit. ut any further liability of 
one party against the other. 


18. Tenant, on paying the said rent and performing the 
covenants of this Lease on its part to be performed, shall 
and may peaceably and quietly have. hold and enjoy the 
demised premises for the term aforesaid and any exten- 
sion or renewal thereof. 


19. In the event that the premises or any part thereof 
are taken in condemnation proceedings or by any riglit 
of Eminent Domain or for any publie or quasi-public use 
or purpose, this Lease shall terminate and expire on the 
date that possession is taken by the condemnor, and the 
rent herein reserved shall be apportioned and paid in full 
to that date and all prepaid rent shall forthwith be re- 
paid by Landord to Tenant and neither party hereto shall 
be liable to the other for ren‘, damage or otherwise for or 
by reason of any matter or thing occurring thereafter; 
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provided, however, ‘het if a part only of the demised 
premises shall be so taxen or condemned, and in Tenant's 
vpinion, the remaining portion of the premises shail be 
adequate and suitable for use by it for business purpose, 
then, at Tenant’s option to be exercised by written notice 
given to Landlord not later than forty-five (45) days 
after the date possession of the part so taken or con- 
demned shall be taken by the condemnor, this Lease shall 
continue in full force and effect ey pt that the rent herein 
reserved shall be diminished in the proposition that the 
floor area of the part taken or condemned shall bear to 
the total floor area of the premises immediately prior to 
such taking. In such ease, Landlord shall at its own ex- 
pens., as speedily as circumstances permit, repair such 
damage to the demised premises and the building as shall 
have been caused hy such partial condemnation and tak- 
ing; provided, how: +*. that if Landlord shall fail promptly 
to proceed with ana complete such repairs, Tenant may 
make such repairs, or so much thereof a shall be rea- 
sonably required thoroughly to protect the demised prem- 
ises, to restore the same as nearly as may be to their 
former condition and to fit them for business purposes, 
for the account and at the expense of Landlord, and 
Landlord will, upon receipt of a statement of the cost of 
such repairs from Tenant, reimburse Tenant for all ex- 
penditures reasonably made by it in making the same a’ 1 
in default of such reimbursement Tenant may deduct the 
amount of such expenditures from the rent due or to 
come due hereunder. If Tenant shall exercise its option 
to  .ntinue this Lease, during the period of restoration 
and repairs, the rent shall be ahated for the period and 
to the extent that the premises may be untenantable or 
incapable of use by Tenant. If all or part of the premises 
are taken or condemned for a period less than the balance 
cf the term of the Lease as it may be extended, then, at 
Tenant’s option to be exercised not later than forty-five 
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(45) days after the date possession shall be take by 
the condemnor, this Lease shall continus in full force and 
effect. 

However, nothing herein contained shall be deemed to 
prevent Tenant, at its own cost and expense, from par- 
ticipating in any proceedings commenced against Land- 
lord, “or the condemnation of all or a part of the building 
of which the demised premises form a part. Tenant shall 
have the right to participate proportionately with Land- 
lord in any award made in such condemnation proceedings, 
to the extent that any expenditures by Tenant may have 
resulted in capital improvement to the building, and as the 
same may be reflected in any such award. 


20. In every case, when under the provisions of this 
Lease it shall be necessary or desirable for Tenant to 
serve any notice or demand on Landlord, such notice or 
demand shall be served personally or by registered mail 
addressed to Landlord at its address listed in page 1 
hereof, until otherwise directed in writing by Landlord; 
and any such notice or demand to be given to Tenant, 
shall be served personally, or by registered mail addressed 
to Tenant’s Administration Manager at the leased prem- 
ises; and copies of such notice shall be served simul- 
taneously by registered mail on Tenant, attention of The 
Field Real Estate Department, 112 East Post Road, White 
Plains, New York, and attention of the Real Estate Ad- 
ministrator, 425 Park Avenue, New York 22, New York. 


21. Tenant shall have the privilege of placing on the 
premises or attaching to the exterior of the building its 
standard IBM sign. No other signs may be maintained 
in or on the premises or building, nor shall any tenant dis- 
play any signs on the exterior windows oi exterior doors 
without prior approval of IBM. However, Landlord may 
provide a directory for other tenants’ names in the lobby 
of said building for the use of tenants other than IBM. 
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22. Landlord shall pay, on or before the last day on 
which they may be paid without penalty or interest, all 
real estate taxes, easements, and other governmental 
charges which shall be levied or assessed or which become 
liens upon the leased premises during the lease term. It 
is hereby agreed that, upon ten (10) days’ written notice 
to Landlord, Tenant may pay delinquent taxes, assess- 
ments or other charges affecting the premises, and make 
payments pursuant to, or cure any defaults in, the terms 
of any mortgage, security deed, or deed of trust affecting 
the demised premises which is prior in lien or effect or 
paramount to this Lease; and upon such written notice 
Tenant may pay and discharge, in installments or other- 
wise, any other charger, liens or encumbrances which may 
jeopardize Tenant’s right of possession or interest pur- 
suant to this Lease; and in such event, Tenant may set 
off any such payment against the rent due or to become 
due urder this Lease; and/or Tenant, upon written notice 
to Landlord, may demand reimbursement therefor, or 
part thereof, from Landlord; and Landlord covenants 
to promptly reimburse Tenant after such notice and de- 
mand. 


23. Tenant is hereby granted the option, at the end 
of the fourth year of the term of this Lease, upon one 
hundred twenty (120) days’ prior notice to Landiord, to 
lease one-half (1/2) of the second floor, in the rear area 
of said floor, said area to contain approximately 3,766 
square feet of rentable space, at an annual rental of 
$8,225.00, and under the same terms and conditions and 
for the unexpired period of the original Lease or any 
of its extended terms thereof. In the event that the op- 
tioned space is more or less than 3,766 square feet of 
rentable space, then the rental shall be pro rated in the 
same proportion that the actual rentable space to be op- 
tioned bears to 3,766 square feet. 


& 


212a 


Exhibit IV, Annexed to Affidavit of Thomas F. Daly 


24. If Tenant exercises the option granted in Para- 
graph 23, in addition to the rent specified in said para- 
graph, Tenant also agrees to reimburse Landlord each 
year, beginning with the fifth year of the lease and 
through the ninth year of the initial term, a pro rata 
share of the amount by which the annual real estate taxes 
paid in the fifth year exceeds the real estate taxes paid 
by the Landlord during the first full tax year occurring 
after the first full assessment of the building and im- 
provements as a fully-completed and occupied building. 


Tenant’s pro rata share shall equal the percentage of 


such increase of taxes which the rentable square-foot area 
of the option space bears to the rentable square feet of 
the building, stipulated in Paragraph 8 above as 15,064 
square feet. Said increase in real estate taxes, if any, 
shall apply only to the option space on the second floor 
and in no event shall include the first floor area. Only 
such taxes properly allocable to said property as if a sin- 
gle tax lot shall be taken into account. If the real estate 
taxes for the building and improvements paid in the fifth 
year of the initial term exceed the real estate taxes paid 
in the first full tax year as described above, Landlord 
shall submit to Tenant the original paid tax bill for said 
fifth year, or a photostat thereof, whereupon Tenant shall 
pay the difference between the fifth year tax | ill and the 
tax bill paid by the Landlord for the first full tax year. 
Thereafter, during the sixth through the ninth year of 
the intial term, Tenant shall pay a similar sum to the 
Landlord. However, Tenant shall have the right to pro 
rate this sum, during each year of the balance of the 
initial term, in equal monthly installments and include 
same with the fixed monthly rental. 


25. In the event that Tenant, at the termination of 
the initial lease, exercises the option to extend this Lease 
as hereinafter stated, then Tenant shall have the further 


213a 


Exhibit IV, Annexed to Affidavit of Thomas F. Daly 


option, upon one hundred twenty (120) days’ prior writ- 
ten notice to Landlord, to lease the balance of the second 
floor. The annual rental to be paid for this additional 
option space shall be the difference between $16,450, the 
rental for the entire second floor, and the amount paid 
by Tenant for that portion of the second floor upon elec- 
tion of the first option for additional space. Said addi- 
tional space shall be under the same terms and condi- 
tions as the initial term of this Lease, or any of the 
extended terms hereof. 


26. Failure of Tenant to exercise the option granted 
in Paragraph 23 above shall not preclude Tenant from 
leasing one-half (1/2) of the second floor at the ter- 
mination of the initial Lease. Landlord agrees that if 
Tenant extends this Lease for the first five (5) years, as 
hereinafter stated in Paragraph 29, Tenant shall have 
the option to lease one-half (1/2) of the second floor, 
upon the same rental, terms and conditions given in Para- 
graph 23 above. Tenant shall give Landlord one hun- 
dred twenty (120) days’ prior written notice, which notice 
may be incorporated in the notice to extend. 


27. Landlord further agrees that if Tenant has exer- 
cised the option to lease one-half (1/2) of the second 
floor, for the first 5-year extended term in accordance 
with Paragraph 26 above, then Tenant shall have the 
further option to lease the balance of the second floor for 
the second five-year extended term, provided Tenant gives 
Landlord one hundred twenty (120) days’ prior written 
notice, which notice may be incorporated in the notice to 
extend. 

The annual rental for the balance of the second floor 
shall be computed in the same manner as shown in Para- 
graph 25 above, and said edditional space shall be sub- 
ject to the same terms and conditions of this Lease or 
any extended terms hereof. 
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28. Landlord further agrees that if Tenant has not 
exercised its option granted in Paragraph 26 above, Ten- 
ant, nevertheless, shall have the right to lease one-half 
(1/2) of the second floor at the termination of the first 
five-year extended term, provided Tenant extends this 
Lease for the additional five-vear term granted in Para- 
graph 29 below, and further provided that Tenant gives 
Landlord one hundred twenty (120) days’ prior written 
notice, which notice may be incorporated in the notice to 
extend. The annual rental for one-half (1/2) of the 
second floor shall be computed in the same manner as 
provided in Paragraph 23 above, and said space shall 
be subject to the same terms and conditions of this Lease 
or any of the extended terms hereof. 

It is understood and agreed that Landlord will remove 
any and all partitions, as directed by Tenant, from any 
of the additional spaces at the time said Tenant exercises 
all or any of the options mentioned above. 


29. Tenant may, at its option, extend the term of this 
Lease for a further term of five (5) years, upon the same 
terms and conditions, by giving written notice to Land- 
lord of its intention to extend at least one hundred twenty 
(120) days prior to the end of the term, and thereupon 
the term of this Lease shall be so extended without any 
further action by either party. 

If the term of this Lease is extended as aforesaid, 
Tenant may, at its option, extend the term of this Lease 
for a second further term of five (5) years, upon the 
same terms and conditious, by giving written notice to 
Landlord of its intention to extend at least one hundred 
twenty (120) days prior to the end of the first extended 
term; and thereupon, the term of this Lease shall be so 
extended without any further action by either party. 

Said option to extend the term of this lease shall be 
effective as to all premises covered by this lease at the 
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time or times of the exercise thereof, and as to any 
other premises in the building or on adjoining premises 
which may at such time or times be under lease to Ten- 
ant. 


30. Tenant further agrees that if it exercises the first 
option to extend this lease, as hereinabove mentioned in 
Paragraph 29, said Tenar+ shall reimburse Landlord 
each year, beginning with the first year and continuing 
through the fifth year of the first extended term, for its 
pro rata share of the amount by which the annual real 
estate taxes paid by the Landlord in the first year of the 
first extended term exceeds the real estate taxes paid 
by Landlord during the first full tax year occurring after 
the first full assessment of the building and improve- 
ments as a fully-completed and ipied building. If 
the real estate taxes for the build and improvements 
paid in the first year of the extended term exceed the 
real estate taxes paid in the first full tax year as de- 
scribed in Paragraph 24, Landlord shall submit to Tenant 
the original paid tax bill for said first year of the first 
extended term, or a photostat thereof, whereupon Tenant 
shall pay the difference between the tax bill for the first 
extended year and the tax bill paid by Landlord during 
the first full tax year. Thereafter, during the second 
through the fifth year of the first extended term, Tenant 
shall pay a similar sum to the Landlord. However, Ten- 
ant shall have the right to pro rate this sum, during each 
vear of the balance of the first extended term, in equal 
monthly installments and include same with the fixed 
monthly rent. 


31. Tenant further agrees that if it exercises the sec- 
ond option to extend this Lease, as hereinabove men- 
tioned in Paragraph 29, said Tenant shall reimburse 
Landlord each year, beginning with the first year and 
continuing through the fifth year of the second extended 
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term, for its pro rata share of the amount by which the 
annual real estate taxes paid by Landlord during the 
first year of the second extended term exceeds the real 
estate taxes paid by Landlord during the first full tax 
year occurring after the first full assessment of the 
building and improvements as a fully-completed and oc- 
cupied building. If the real estate taxes for the build- 
ing and improvements paid in the first year of the second 
extended term exceed the real estate taxes paid in the 
first full tax year as described in Paragraph 24, Landlord 
shall submit to Tenant the original paid tax bill for said 
first year of the second extended term, or a photostat 
thereof, whereupon Tenant shall pay the difference be- 
tween the tax bill for the first extended year and the 
tax bill paid by Landlord during the first full tax year. 
Thereafter, during the second through the fifth year of 
the second extended term, Tenant shall pay a similar 
sum to the Landlord. However, Tenant shall have the 
right to pro rate this sum, during each year of the 
balance of the second extended term, in equal monthly 
installments and include the same with the fixed monthly 
rent. 

Tenant’s pro rata share, in each case, shall equal the 
percentage of such increase of taxes which the total area 
then occupied by Tenant bears to the total rentable area 
of the building. 


32. Landlord covenants and agrees that during the, 
term of this Lease, and any renewal or extension thereof, 
it will provide and maintain a parking area immediately 
adjacent to the leased premises, with means of access at 
all times for each car as can be physically accommodated 
and as shown on the plans and specifications heretofore 
approved by Landlord and Tenant. Landlord agrées to 
suitably pave and keep said parking area properly 
drained, and to have each space clearly marked off with 
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appropriate lines. At the comme) ent of this Lease, 
fifty per cent. (50%) of the paising spaces shall be 
marked off and assigned for Tenant’s 2xclusive use, at 
no cost to said Tenant. In the event that Tenant ac- 
quires additional space in the building, Tenant shall be 
entitled at no cost to Tenant, to a pro rata share of the 
balance of the parking spaces, said spaces to be properly 
designated for Tenant’s exclusive use. 

The Landlord covenants and agrees that the building 
presently standing on part of the area shown in the ap- 
proved plans and specifications to be used as a parking 
lot will be removed by Landlord, at Landlord’s sole cost 
and expense, by no later than December 31, 1963. Land- 
lord, nevertheless, shall mark and designate for Ten- 
ant’s exclusive use as many of the parking spaces then 
available until the removal of the building as shall equa! 
the number of spaces to which Tenant is entitled under 
this agreement. If the number of spaces then available 
shall be less than the amount required for Tenant’s use 
under this agreement, then Landlord will secure addi- 
tional parking for Tenant’s use at Landlord’s sole cost 
and expense, within a reasonable distance from the 
premises. Promptly upon removal of the buiiding, Land- 
lord agrees to grade and pave the razed area and there- 
after maintain the entire area as a parking lot, with all 
spaces clearly marked off with appropriate lines, as 
provided in this agreement. 


33. Landlord covenants and agrees that during the 
term of this Lease, wd any renewal or extension thereof, 
it will not sell or lease any part of such building or any 
adjoining property which Landlord may own or control to 
any person, firm or corporation manufacturing, selling, 
dealing or trading in products or offering service similar 
to, or for like purposes, as the products and services 
offered by the Tenant, such as accounting, punched card, 
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tabulating and data processing machines, equipment, sys- 
tems and devices, office equipment, typewriters, and sup- 
plies for such machines, equipment, systems or devices, 
or any of them, and services therefor. 


34. It is understood that Landlord will lease the second 
floor to tenants other than IBM, subject to the provisions 
of Paragraphs 23, 25, 26, 27, 28 and 29 of this Lease. 
However, Tenant shall have the right of prior approval 
of such leasing to other Tenants by Landlord, which ap- 
proval will not be unreasonably withheid. 


35. This Lease shall not be binding and in effect until 
a counterpart hereof has been executed and delivered by 
the parties each to the other. This Lease contains the 
entire agreement of the parties and may not be modified 
except by instrument in writing. 


36. This Lease shall bind and inure to the benefit of 
the parties hereto and their respective heirs, representa- 
tives, successors or assigns (provided that this Lease 
shall not inure to the benefit of any assignee pursuant 
to an assignment which is not in compliance with the 
terms of this Lease). 


[xy Wrrness Wuereor, this instrument has been duly 
executed by the parties hereto as of the day and year 
first above written. 


J. ROBERT BALDWIN 
ARTHUR W. BALDWIN 
Landlord 


INTERNATIONAL BUSINESS 
MACHINES CORPORATION 
By (Illegible) 
Divisional Controller 
Tenant 
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EXHIBIT “A” 
DISPOSAL PARCEL GC-11D 
WARD 16, BLOCK 7 
DESCRIPTION 


Beginning at a point in the northeasterly side of Lot 30 
in Assessment Block 7, Ward 16, said point being located 
N50°00’ W-95.00 feet from the northwesterly side of 
Wyoming Avenue and the easterly corner of Lot 30; 
thence, along the northeasterly side of Lot 30, N50°00’ 
W-32.00 feet to a point in the southeasterly side of Oak- 
ford Court, said point being the westerly corner of a 
present two story brick building and the westerly corner 
of Lot 29 in Block 7, Ward 16; thence, along the south- 
easterly side of Oakford Court, N40°16’ E-81.15 feet to a 
point in the northerly corner of said present two story 
brick building, thence, crossing Lots 24, 25A and 25B, 
$50°00’ E-82.00 feet to a point in Lot 27; thence, through 
Lots 27, 28 and 29, S40°16’ W-81.15 feet to the place of 
beginning. Containing 6,654 sq. ft. of land and being 
composed of parts of Lots 24, 25A, 25B, 26, 27, 28 and 
29 in Assessment Block 7, Ward 16 in the City of Scran- 
ton, County of Lackawanna and State of Pennsylvania. 
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SXHIBIT “B” 
DISPOSAL PARCEL GC-11A 
WARD 16, BLOCK 7 
DESCRIPTION 


Beginning at an iron pin in the northwesterly side of 
Wyoming Avenue at the easterly corner of Lot 30 and 
the southerly corner of Lot 29; thence, along the dividing 
line of Lot 30 and Lot 29, N50°00’ W-95.00 feet to a 
point; thence, across Lots 29 and 28, N40°16’ E-81.15 feet 
to a point in Lot 27, thence, through Lots 27, 25B, 25A 
and 24 N50°00’ W-82.00 feet to a point in the southeast- 
erly side of Oakford Court and the northerly corner of a 
present two story brick building; thence, along the south- 
easterly side of Oakford Court, N40°16’ E-57.65 feet to 
a point in the new widened right of way line of Mul- 
berry Street, also known as Legislative Route 35072 
of the Pennsylvania Department of Highways; thence, 
along a curve to the left, said curve having a radius of 
7,689.49 feet and 50.00 feet southwest of the new center 
line of Mulberry Street; thence, along a chord to said 
eurve, 552°59’ E-142.30 feet to a point, said point being 
the beginning of curvature of an Are to the right, said 
Are having a radius of 35.70 feet; thence, along said 
‘re to the right a distance of 55.60 feet to a point in the 
northwestei: side of Wyoming Avenue; thence along the 
northwesterly side of Wyoming Avenue 840°16’ W-110.30 
feet to the place of beginning. Containing 18,712 sq. ft. 
of land, more or less, and being composed of parts of 
Lots 28 and 29, also parts of Lots 24, 25A, 25B, 26 and 
27 in Assessment Block 7, Ward 16 in the City of Scran- 
ton, County of Lackawanna, and State of Pennsylvania. 
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Lease, Dated September, 1962. 


LEASE 


THIS LEASE made as of the day of September, 
1962, between CuristiAn OLEsEN, Jr., having a place of 
business at 49 Dartmouth Street, Portland, Maine, here- 
inafter ealled the “Landlord”, and InrernationaL Busi- 
ness Macurnes Corporation, a New York corporation hav- 
ing its principal office at 590 Madison Avenue, County, 
City and State of New York, hereinafter called the 
“Tenant”, or “IBM”. 


WirnessetH, that the Landlord hereby leases to the 
Tenant, and the Tenant hereby hires and takes from the 
Landlord the following described premises: 


All that tract or parcel of land located at 555 
Forest Avenue, in the City of Portland, County of 
Cumberland and State of Maine, being the same 
premises conveyed to the Landlord herein by the 
Warranty Deed of Alton B. Warren, dated May 22, 
1961, and recorded in the Cumberland County Regis- 
try of Deeds, to which Registry reference is hereby 
made for a more particular description. 


together with the building and improvements 
thereon to be completed in accordance with building 
plans and specifications made by Carl J. Petrilli, 
registered architect, dated November 1, 1961, as 
approved, when applicable, with IBM Branch Office 
Building Specifications attached hereto. 


This Lease is granted and accepted upon the following 
terms, covenants and conditions: 


1. The Leased premises shall be used and oceupied by 
the Tenant for general office use; sales and display pur- 
poses; engineering services; and repair of Tenant’s prod- 
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ucts and equipment; and all other purposes incidental and 
related thereto, and for other lawful business and ¢c 1- 
mercial purposes. 


2. The Landlord shall construct on this property an air 
conditioned, two-story building having a gross area of 
approximately 10,100 square fect. Gross area means 
square foot area determined by a measurement of the 
exterior of the building and will include exterior build- 
ing walls. The entire building and improvements shall 
be constructed and equipped in accordance with pre- 
liminary plans and elevations which have been provided 
by the Tenant and in accordance with the attached “IBM 
Branch Office Building Specifications”. The Landlord 
agrees to employ the licensed architect selected by the 
Tenant who shall prepare, in accordance with said pre- 
liminary plans, elevations and specifications, detailed final 
specifications, plans and construction drawings for the 
building and improvements, all of which have been ap- 
proved by Tenant prior to commencement of construction. 
When the final specifications, plans and construction draw- 
ings have heen completed and approved by Tenant, no 
changes thereto shall be permitted unless directed in writ- 
ing by the Tenant. Loading facilities, including a levela- 
tor. shall he provided by Landlord where designated by 
Tenant on said preliminary plans, as we'i as sidewalks 
and appropriate landscaping. 


3. The lease term shall be for a period of ten (10) years, 
said term to commence fifteen (15) days after the building 
is completed (in accordance with said final specifications, 
plans and construction drawings), as certified to by Land- 
lord’s architect, and accepted by Tenant, which acceptance 
will not be unreasonably withheld or delayed. Approval 
by TBM shall mean non-technical approval of materials 
and equipment and other general arrangements. Such 
approval shall not be considered to mean approval of, for 
example, structural capacity, size of ducts and piping, 
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adequacy of electrical wiring, compressor capacity, ete. 
It shall remain the Landlord’s responsibility to insure 
that the structure and deta] of mechanical systems meet 
the design and operational requirements of the “IBM 
Branch Office Building Specifications” and of the plans 
and specifications approved by IBM. However, if the 
Tenant shall oceupy the building at any time during the 
fifteen (15) days after the Tenant has accepted the build- 
ing, rental shall commence from the date of occupancy by 
the Tenant. Rent for any period of less than one month 
shall equal 1/30th of the monthly rent for each day of 
such period. Landlerd must construct the building as 
rapidly as possible after Tenant has approved the final 
specifications, plans and construction drawings. It is the 
intention of the parties that the building wi’! be ready for 
occupancy on or before December 1, 1962, and the Land- 
lord must use his best efforts to complete it by that date. 


4. The rental shall be an annual amount, payable in 
twelve (~?) equal monthly installments on the first day 
of each calendar month during the term, in advance, in 
accordance with the following formula: 


A. The basic annual rental rate for the entire premises 
shall be $2.50 per gross square foot, but said square 
footage shall be measured by the square foot area of the 
building above grourd. This rate is predicated upon a 
construction cost of the entire premises above ground at 
$18.00 per square foot. For the purpose of this agree- 
ment, any reference in this Paragraph 4 to “Cost of Con- 
struction” shall be understood to mean pure construction 
costs of the building only and shall not include the costs 
for site preparation, demolition, paving, taxes, interim 
financing, landscaping, a pedestal retaining wall fronting 
on Forest Avenue and Belmont Street, and any payments 
for materials and labor incidental to zoning. These costs 
are to be borne solely by the Lr.ndlord and are included 
in the basic rental rate of $2.50 per square foot. 
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B. The Landlord and Tenant agree that the building 
area above ground has a total gross area of 10,106 square 
feet. Therefore, the basic annual rent shall be $2.50 
multiplied by 10,106, or $25,265.00, and the total basic cost 
of construction of the building above ground shall be 
10,106 multiplied by $18.00, or $181,908.00. If the utilities 
and/or storage necessitate a basement area, the cost for 
same must be included in the rate of $10.00 per square 
foot. 


C. If the cost of construction of the building above 
ground shall exceed $181,908, then the basic annual rental 
shall be increased as follows: 


1. Assuming Landlord obtains a mortgage at 5% 
interest per annum, the increase shall be derived 
hy multiplying the cost of said construction in ex- 
cess of $181,908 by 9-1/4%. 


2. Assuming Landlord obtains a mortgage at any 
other rate per annum but not exceeding the then 
prevailing mortgage rate in the Portland, Maine, 
commercial area, the increase shall be derived by 
multiplying the cost of said construction in excess 
of $181,908 by a percentage which bears a similar 
mathematical progression as 5 is to 9-1/4 and 5-1/2 
is to 9-3/4, or mathematical regression as 5 is to 
9-1/4 and 4-1/2 is to 8-3/4. 


3. Assuming Landlord does not obtain a mort- 
cage, for purposes of the above computation, it will 
be conclusively presumed that Landlord obtained a 
mortgage at the then going rate in Portland, Maine, 
commercial area. 


TD. Tenant further agrees to pay the sum of $450.00 per 
annum, as additional rent. Said rent is to reimburse 
Landlord for the increased cost of the land over and above 
the original agreed amount. 


<_< 
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EK. The storage area in the basement, including the 
shelter, shall be for the exclusive use of the Tenant. 
However, the shelter is in the process of being constructed 
at the request of Tenant and has not been included in the 
original agreement between the parties. It is therefore 
understood and agreed by and between the Landlord and 
the Tenant that the cost of the shelter, which has been 
fixed in the sum of $6500.00, shall be the obligation of the 
Tenant and shall be repaid by the Tenant to the Landlord 
upon the final determination of the total cost of construc- 
tion of the premises. At no time shall the cost ot the 
shelter be computed as part of the total cost of construc- 
tion in arriving at the annual rental during the term of 
this lease or any extended term hereof. 


F. Within a reasonable time after the building has been 
completed as certified by the Landlord’s architect and pos- 
session has been accepted by the Tenant, and after the 
total cost of construction has been determined, the Land- 
lord and the Tenant shall execute a Supplemental Agree- 
ment which shall state the following: 


1. The commencement and termination dates of 
this Lease: 


2. The total annual rental to be paid to the Land- 


lord by the Tenant during the term of this Lease; 


3. The commencement and termination dates of 
the Sublease between the Tenant and the Landlord; 


4. The total annual rental to be paid by the Land- 
lord to the Tenant during the term of this Sublease: 


5. That all the terms, covenants and cor.ditions 
herein contained are ratified by both the Landlord 
and the Tenant and that all of said terms, covenants 
and conditions are in full foree and effect. 
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5. The Tenant will pay said rent without deduction or 
demand to Christian Olesen, Jr. at 49 Dartmouth Street, 
Portland, Maine, or to such other person or at such other 
place as the Landlord may designate in writing. 


6. The Landlord covenants as a condition of this lease 
that it has good marketable title to the premises and 
right to make this lease for the term aforesaid; that it 
will put the premises and all building equipment (inelud- 
ing, without limitation, all plumbing, electrical, heating 
and air conditioning equipment) in good repair and con- 
dition at the commencement of the term; that it will de- 
liver possession of the premises to the Tenant at the 
commencement of the term; and that the premises are fit 
and may lawfully be used by the Tenant for tke uses 
hereinabove expressed. 


~ 


7. The Landlord covenants as a condition of this lease, 
that the premises will be furnished with an adequate water 
supply and all necessary air conditioning, eating, lighting, 
and plumbing fixtures and equipment. The Landlord will 
furnish all necessary electric light and power service 
lines, including proper wiring in the leased premises. 


) 


8. The Tenant shall keep the premises in as good order 
and condition and repair as when delivered to it, excepting 
ordinary wear and tear, damage by fire, the elements and 
casualty, and the Landlord’s negligence. The Tenant shall 
be responsible for ordinary interior repairs to the leased 
premises and for minor repairs to and normal maintenance 
of the building equipment serving the leased premises. 
The Tenant shall-enter into the usual form of service 
contracts to insure proper operation of the heating and 
air conditioning equipment serving the leased premises. 
The Landlord shall be responsible for “major repairs’ 
to and replacement of building equipment such as heating, 
air conditioning, plumbing, mechanical and electrical and 
similar fixtures, appurtenances and equipment where such 


’ 
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repairs and replacements are necessary because of de- 
fective material, faulty installation and normal wear, tear 
and decay, or by fire and other casualty. “Major repairs 
and replacements” shall include any single repair or single 
replacement which costs in excess of Five Hundyed Dol- 
lars ($500.00). The Landlord shall keep in repair the 
roof and exterior of the building and shall be responsible 
for exterior building repairs and maintenance including, 
without limitation, the foundation, walls, floors, ceilings, 
driveways and sidewalks, parking area and grounds, and 
for repairs and replacements made necessary by struc- 
tural failures and defects, except where such repairs and 
replacements are required because of Tenant’s negligence. 

In the event that the Landlord fails to make any repairs 
or replacements which it is required to make hereunder 
within a reasonable time specified in a written notice by 
the Tenant, then in that event the Tenant may make such 
repairs and deduct the cost thereof from the rent due or 
to accrue hereunder. 

The Tenant will repair all Gamage or injury to the 
premises, fixtures, appurtenances and equipment, or to the 
building caused by the Tenant’s installation or removal 
of furniture, fixtures or other property or resulting from 
the negligence or tortious conduct of the Tenant, its 
servants, employees, agents or visitors. 


9. The Tenant agrees to comply with all the rules and 
regulations of the Board of Fire Underwriters, Officers or 
Boards of the City, County or State having jurisdiction 
over the leased premises, and with all applicable laws, 
ordinances, regulations and legal requirements as any of 
the foregoing pertain to the manner in which the Tenant 
shall use the leased premises and to the conduct of the 
Tenant’s business. The Landlord agrees to comply with 
all such rules, regulations, and applicable laws, ordinances, 
and legal requirements which affect the building or the 
premit2s or which require structural repairs or altera- 
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tions, changes or additions to the premises, building or 
building equipment, or any part of either. 


10. The Tenant may place such temporary partitions, 
fixtures (including lighting fixtures), personal property, 
machinery, motors, and the like, in the leased premises 
and may mak» such improvements and alterations in the 
interior therec’ as it may desire at its own expense. All 
such things chil remain the property of the Tenant, and 
in case of aamage or destruction thereto by fire or other 
causes, the Tenant shall have the right to recover as its 
own loss from any insurance company with which it has 
insured the same, notwithstanding the fact that any of 
such things might or could be considered to be a part 
of the leased premises. The Tenant may remove all or 
any of such things prior to or at the expiration of this 
lease. It is agreed that only an express abandonment in 
writing shali affect the Tenant’s ownership of any such 
things, except that the Tenant may abandon the same, 
in whole or in part, to the Landlord at the end or other 
expiration of the term by vacating the premises without 
removing the same. In the event of the removal of such 
things or any of them, the Tenant shall not be required 
to remove pipes, wires and the like from the walls, ceil- 
ings or floors, provided that the Tenant properly cuts, 
caps and disconnects such pipes and wires and seals them 
off, if necessary, in a safe and lawful manner. 


11. The Landlord shall have the right at all reasonable 
times during the term of this lea:> to enter the leased 

remises for the purpose of examining or inspecting the 
same and of making such repairs or replacements therein 
as may be required by this lease or as the Landlord shall 
deem necessarfy; provided, however, that the Landlord 
shall use all reasonable effort not to disturb the Tenant’s 
use and occupancy. 
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12. The Tenant may assign this lease or sublet all or 
any part of the premises at any time covered hereby with- 
out consent of the Landlord. However, the Tenant will 
advise the Landlord of any such changes. In any event, 
the Tenant shall remain responsible for the faithful per- 
formance of all of the covenants, terms and conditions 
hereof on the Tenant’s part to be performed. 


13. In the event that the premises or the building shall 
he damaged by fire, the elements, casualty, war, insur- 
rection, riot, publie disorder or any cause or happening, 
the Landlord shall at its own expense repair such damage 
and restore the premises and/or the building to their 
original condition with all due diligence; provided, how- 
ever, that if the Landlord shall fail to proceed with and 
complete such repairs with all due diligence and in any 
event within 120 days, the Tenant may at its option 
terminate this lease on 5 days notice of its intention so 
to do, or it may after affording the Landlord’s insurance 
adjustors opportunity to inspect the damage done, make 
such repairs for the account and at the expense of the 
Landlord, and the Landlord upon receipt of a statement 
thereof from the Tenant, will reimburse the Tenant for all 
expenditures reasonably made by it in making such re- 
pairs, and in default of such reimbursement, the Tenant 
may deduet the amount of such expenditures from the 
rent due or to come due hereunder. The Tenant shall 
he entitled to an abatement of rent for the period during 
which the premises are rendered untenantable or incapable 
of use for the purpose for which the same are at the time 
of such damage being used. If a part only of the prem- 
ises is rendered untenantable or incapable of such use, 
the rent shall be reduced in the proportion which the 
floor area of said part of the premises bears to the floor 
area of the entire premises. If the damage shall be so 
extensive as to constitute a total or substantial destruc- 
tion of the building so that it cannot be reconstructed in 
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the time allotted above, this lease and the term hereby 
created shall thereupon cease and expire. In the event 
that this lease terminates or is terminated, rent shall be 
apportioned and paid in full to the date of such termina- 
tion, and all prepaid rent shall forthwith be repaid by 
the Landlord to the Tenant. 

The Landlord shall maintain insurance, covering the 
building and premises in an amount equal to at least 80 
per cent of replacement cost thereof exclusive of excava- 
tions and foundations, against loss or damage by fire and 
the perils specified in the standard extended coverage 
endorsement; and in ease of damage or destruction to 
the premises or building by fire or any of said perils, 
whether or not attributable to the negligence of the Ten- 
ant or its agents, visitors, servants or employees, this 
Paragraph 13 shall control and the Tenant shall have no 
liability to the Landlord or its insurer or insurers. 


14. If the Tenant shall default in the performance of 
any of its obligations pursuant to this lease and if such 
default shall continue for thirty (30) days after written 
notice thereof by the Landlord to the Tenant, (except 
that if the Tenant cannot cure any such default within 
said thirty-day period, said period shall be extended for 
a reasonable additional period, provided that the Tenant 
commences to cure such default within said thirty-day 
period and proceeds diligently thereafter to effect such 
cure) or if the Tenant shall be adjudicated bankrupt or 
insolvent according to law, or shall make an assignment 
for the benefit of creditors, then and in any of said cases, 
the Landlord may lawfully enter into and upon said prem- 
ises or any part thereof in the name of the whole, and 
repossess the same as of the former estate of the Land- 
lord and expel the Tenant and those claiming under the 
Tenant without being deemed guilty of any manner of 
trespass and without prejudice to any remedies which 
might otherwise be used for arrears of rent or preceding 
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breach of covenant, and upon entry as aforesaid, this 
lease shall terminate and the Tenant covenants that in 
case of such termination, it will indemnify the Landlord 
against all unavoidable loss of rent which the Landlord 
may incur by reason of such termination during the 
residue of the term above specified. 


15. If the Tenant remains in the premises beyond the 
expiration date of this lease, as it may have been extended 
or renewad, such holding over in itself shall not constitute 
a renewal or extension of this lease, but in such event a 
tenancy from month-to-month shall arise, subject to pay- 
ment of the same rent by the Tenant each month as that 
payable on account of the last month of the demised 
term. 


16. The Tenant, on paying the said rent and performing 
the covenants of this lease on its part to be performed, 
shall and may peaceably and quiently have, hold and enjoy 
the demised premises for the term aforesaid and any ex- 
tension or renewal thereof. 


17. The Tenant may, at its option, extend the term of 
this lease for a further term of five years upon the same 
terms and conditions, by giving written notice to the 
Landlord, in the manner herein provided, of its intention 
to extend at least six months prior to the end of the 
term, and thereupon the term of this lease shall be so 
extended without any further action by either party. 

If the term of this lease is extended as aforesaid, the 
Tenant may, at its option, extend the term of this lease 
for a second further term of five years upon the same 
terms and conditions, except that the rental per annum 
shall be reduced by 30 per cent, by giving written notice 
to the Landlord, in the manner herein provided, of its 
intention to extend at least six months prior to the end 
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of the first extended term, and thereupon the term of 
this lease shall be so extended without any further action 
by either party. Said options to extend the term of this 
lease shall be effective as to all premises covered by this 
lease at the time or times of the exercise thereot, and as 
to any other premises in the building or on a: ju iing 
premises which may at such time or times be u~ er -ase 
to the Tenant. 


18. In the event that the premises or any part thereof, 
which would substantially deprive Tenant of the beneficial 
use of the premises, shall be taken in condemnation pro- 
ceedings or by any right of eminent domain or for any 
public or quasi public use or purpose, this lease shall 
terminate and expire on the date that possession is taken 
by the condemnor, and the rent herein reserved shall be 
apportioned and paid in full to that date and all pre- 
paid rent shall forthwith be repaid by the Landlord to 
the Tenant and neither party hereto shall be liable to the 
other for rent, damage or otherwise for or by reason of 
any matter or thing occurring thereafter; provided, how- 
ever, that if a part only of the demised premises shall be 
so taken or condemned and, the remaining portion of 
the premises shall be adequate and suitable for use by 
Tenant for business purposes, then, at the Tenant’s op- 
tion to be exercised by written notice given to the Land- 
lord not later than 45 days after the date possession of the 
part so taken or condemned shall be taken by the con- 
demnor, this lease shall continue in full force and effect 
except that the rent herein reserved shall be diminished 
in the proportion that the floor area of the part taken or 
condemned shall bear to the total floor area of the prem- 
ises immediately prior to such taking. The parties agree 
that taking of sufficient space so as to reduce the amount 
of space to less than 100 square feet per person assigned 
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to the office or so as to make the remaining portion of 
the premises unsuitable for use by the Tenant for its 
business purposes will constitute a substantial deprivation 
of the beneficial use of the premises. Landlord shall at 
its own expense, as speedily as circumstances permit, re- 
pair such damage to the demised premises and the build- 
ing as shall have been caused by such insubstantial con- 
demnation and taking; provided, however, that if the 
Landlord shall fail promptly to proceed with and com- 
plete such repairs, the Tenant may make such repairs, or 
so much thereof as shall be reasonably required thoroughly 
‘o protect the demised premises, to restore the same as 
nearly as may be to their former condition and to fit them 
for business purposes, for the account and at the expense 
of the Landlord, and the Landlord will, upon receipt of a 
statement o. the cost of such repairs from the Tenant, 
reimburse the Tenant for ull expenditures reasonably made 
by it in makiug the same and in default of such reim- 
bursement the Tenant may deduct the amount of such 
expenditures from the rent due or to come due hereunder. 
If the Tenant shall exercise its option to continue this 
lease, during the period of restoration and repairs, the 
rent shall be abated for the period and to the extent that 
the premises may be untenantable or incapable of use by 
the Tenant. If all or any part of the premises are 
taken or condemned for a period less than the balance 
of the term of the lease, or as it may be extended, then, 
at the Tenant’s option, to be exercised not later than 
forty-five (45) days after the date po.session shall be 
taken by the Condemnor, this lease shall continue in full 
force and effect with a total or prorata abatement of rent 
and with Landlord being responsible to restore the prem- 
ises to their condition prior to the taking before re- 
delivery to Tenant. 

However, nothing herein contained shall be deemed 
to prevent the Tenant, at its own cost and expense, from 
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participating in any proceedings commenced against the 
Landlord, for the condemnation of all or a part of the 
building of which the demised premises form a_ part. 
The Tenant shall have the right to participate propor- 
tionately with the Landlord in any award made in such 
condemnation proceedings, to the extent that any ex- 
penditures by the Tenant may have resulted in capital 
improvement to the building, and as the same may be 
reflected in any such award. 


19. In every case, when under the provisions of this 
lease it shall be necessary or desirable for the Tenant 
to serve any notice or demand on the Landlord, such no- 
tice or demand shall be served personally or by registered 
mail addressed to the Landlord at its address listed in 
Page 1 hereof, until otherwise directed in writing by 
the Landlord, and any such notice or demand to be given 
to the Tenant, shall be served personally, or by registered 
mail addressed to the Tenant’s Administration Manager 
at the leased premises and copies of such notice shall be 
served simultaneously by registered mail on the Tenant, 
attention of the Field Real Estate Department, 112 East 
Post Road, White Plains, New York, and attention of the 
Real Estate Administrator, 425 Park Avenue, New York 
22, New York, until otherwise directed in writing by the 
Tenant. 


20. The Tenant shall have the privilege of placing on 
the premises or attaching to the exterior of the building 
its standard IBM sign. No other signs may he main- 
tained in or on the premises or building. 


21. The Landlord agrees to provide and maintain for 
the sole use and benefit of the Tenant a suitable paved 
and drained parking area on the leased premises as 
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shown on the approved plans. Parking must be available 
for at least 26 cars, with means of access for each car 
at all times. 


22. The Landlord shall pay on or before the last day 
on which they may be paid without penalty or interest 
all real estate taxes, assessments, and other governmental 
charges which shall be levied or assessed or which be- 
come liens upon the leased premises @~ ng the lease 
term. It is hereby agreed that, upon te 0) days writ- 
ten notice to the Landlord, Tenant may pay delinquent 
taxes, assessments or other charges affecting the prem- 
ises, and make payments pursuant to, or cure ary de- 
faults in, the terms of any mortgage, security deed, 
or deed of trust, affecting the demised premises, which 
is prior in lien or effect or paramount to this lease, 
and upon such written notice the Tenant may pay and 
discharge, in installments or otherwise, any other charges, 
liens or encumbrances which may jeovardize the Ten- 
ant’s right of possession or interest pursuant to this 
lease; and in such event the Tenant may set off any 
such payment »gainst the rent due or to beer > due 
under this lease and/or the Tenant, upon written notice 
to the Landlord, may demand reimbursement therefor, 
or part thereof, from the Landlord, and the Landlord 
covenants to promptly reimburse the Tenant after such 
notice and demand. 


23. Landlord shall pay real estate taxes, easements and 
other charges levied against the leased premises. If 
the real estate taxes on the leased premises for any tax 
year during the term of this lease or any extension thereof 
are in excess of the real estate taxes paid during the first 
full tax year occurring after the first full assement of 
the building as a fully-completed building, then Tenant 
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shall pay Landlord as additional rent during the term 
of this lease and its extended term such tax increase which 
is properly allocable to the leased premises. Landlord 
shall reimburse Tenant annually for Tenant’s pro rata 
share of any decrease in real estate taxes. The Lanu- 
lord agrees that it will contest any assessment made 
against the building at the request of the Tenant and 
at the Tenant’s expense. 


24. The Landlord coven:.nts and agrees that during tie 
term of this lease and any cenewal or extension thereof, 
it will not sell or lease any part of such building or any 
a‘ioining property which the Landlord may own or con- 
trol to any person, firm or corporation manufacturing, 
selling, dealing or trading in products or offering service 
similar to or for like purposes as the products and serv- 
ice offered by the Tenant, such as accounting, punched 
eard, tabulating and data processing machines, equip- 
ment, systems and devices, office equipment, typewriters, 
and supplies for such machines, equipment, systems or 
devices or any of them, and service therefor. 


25. Tenant agrees to pay for all utilities which it con- 
sumes at the leased premises. 


26. Landlord agrees to sublease from IBM the second 
floor of the demised premises, containing an area of 
approximately 5053 gross square feet, for a term of five 
(5) years; the beginning of said term to coincide with 
-4e commencement date of the within lease. 

The annual rental to be paid by the Landlord to the 
Tenant for the subleased area during the sublease term 
shall be fifty (50%) per cent of the annual rental paid 
by the Tenant to the Landlord for the entire premises, 
said annual rental to be paid in twelve equal monthly 
installments in advance, on the first day of each calendar 
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month during the term. Rent for any period of less than 
one month shall be equal to 1/30 of the monthly rent for 
each day of such period. 

IBM shall supply all services to Landlord at IBM's 
cost pro rated per square foot of space that Landlord 
has under sublease. IBM shall bill Landlord for such 
services within sixty (60) days after each twelve (12)- 
month period of the sublease term and Landlord will 
reimburse IBM within thirty (30) days after receipt. 
Should Landlord fail to so reimburse IBM, IBM may 
deduct said amount from its rental due hereunder. 

This sublease shall be upon all of the same terms and 
conditions of the within k ase except that the provisions 
of Paragraph 17 shall not be applicable and should 
Landlord exercise its rights to assign or sublet it will 
do so subject to the provisions of Paragraph 24. 


27. The Landlord covenants that the Tenant shall not 
be liable for any loss, injury (including death) or dam. 
age to any person or property on or about the premises, 
from any cause prior to occupancy of the premises by 
the Tenant. 


28. This lease shall not be binding and in effect until 
a counterpart hereof has been executed and delivered 
by the parties each to the other. This lease contains 
the entire agreement of the parties and may not be 
modified except by instrument in writing. 


29. This lease shall bind and inure to the benefit of 
the parties hereto and their respective heirs, represen- 
tatives, successors or assigns (provided that this lease 
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shall not inure to the benefit of any assignee pursuant 
to an assignment which is not in compliance with the 
terms of this lease). 

iN WITNESS WHEREOF, this instrument has been duly 
executed by the parties hereto as of the day and year 
first above written. 


By: ‘legible. 
TT ‘ 


Landlord 


INTERNATIONAL Bustness Macnines (Corpora- 
TION 


By- Ilegible. 
. tle: Controller 
. enant 


nnn nnn TS 
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Affidavit of Robert Layton in Opposition to Motion. 
UNITED STATES DISTRICT COURT, 
SourHern Districr or New York. 
[Same Trrix.] 


State of New York, 
County of New York, ss: 


Rosert Layton, being duly sworn, deposes and says: 


1. This affidavit is submitted pursuant to permission 
of the Court on oral argument herein on May 7, 1968 and 
for the purpose of annexing hereto copies of certain por- 
tions of the sworn depositions of defendants Interna- 
tional Business Machines Corporation and Benderson 
Development Company, Inc. and plaintiff. Portions 
of said testimony controvert the recently submitted affi- 
davit of Thomas F. Daly, facts alleged to be undisputed 
by the movant herein, and substantiate the position ta’:en 
by the plaintiff. There follows a listing of the testin.ony 
annexed hereto: 


1. Deposition of Thomas F. Daly: p. 38; pp. 
100-102; pp. 131-132. 


2. Deposition of Jack Chesbro individually and 
on behalf of Benderson Development Company, 
Ine.: pp. 99-101; pp. 123-124; p. 131; pp. 161-163. 


3. Deposition of Manuel M. Koufman: p. 12; 
pp. 106-107; p. 154; p. 166. 


(Sworn to by Robert Layton, May 15, 1968.) 
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Pages 38, 100-102 and 131-132 of Deposition of 
Thomas F. Daly, Annexed to Affidavit of Robert 
Layton. 


(See opposite and following pages.) 


10 


11 


25 | 


“any g*eater chaace it was tn 19617 than tn 1950. 
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Q You really can’t recaii now whether there was 


A No. 
Q Was the authorization you prepared in writing? 
A Yes. 

Q Was it submitted to anyone supericr to you within 
the IBM Company? 

A Yes. 

Q Did there ever come a time when such authoriza- 
tion was approved by your superiors within the ISM Company? 

A Yes. 

Q Was there a period of time between the submis- 
“re of the authorization and the approval? 

A Yes. 

Q Can you approximate for me how much time elapsed 
between the submission and the approval? 

A I don't recall. 

Q Was it, to your recollection, months or years? 

A I would say months. 

Q Do you recall what year the approval was 
received or made? 

A I don't recall. 

Q If I suggested September 1961, would that re- 


fresh your rocollection in any way? 


ine) 
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an annual basis, 


Q 


I will show you a ccpy of Defendant IBM's Ex- 


hibit A for identification, which I believe is the May 23,. 


1963 proposal along with a blank letter which was to be 


Sent back to you, Mr. Daly, and call your attention to 


the paragraph alongside of “Rental” and ask you whether 


that refreshes your recollection. 


A 
Q 
A 


Q 


I would say we changed it. 
It's somewhat changed; is that right? 
Under "Rental," yes, 


Is it correct that you requested individuals 


wha were submitting proposals to complete at least one of 


items I through IV? 


A 
Q 
A 
Q 
items; 


A 


1s 


Mm-hm, 

Is that correct? 

Mm-hm, yes. 

You did not require them to bid on all four 
that right? 


We did not require them to put a proposal in on 


all items, no. 


Q 


You did require them to complete items ¥ and yI, 


however; is that right? 


A 


Q 


Yes. 


Were the general conditions of proposal prepared 


24 


25 


- Which had been given by the IBM Corporation to the Real 
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in conformity with the authorization for the project 


Estate Department? 

4 Were they. within the authorization? 

Q Yes. 

A If they come within the dollars, yes. The 
authorization did not prescribe how it would qo out. 

Q Could you tell me what the dollar requirements 
in the authorization were? 

A I don't recall the exact amount. 

Q Do you have any idea at all? 

& Oh, somewhere between $130,000, I believe, and 
$140,000 a year in rental, something like that. 

Q What was the term of the lease? 

A As I recall, 17 years. 

Q Did you review the Proposals that came in from 
the various people who bid? 

A Yes. 

Q Did you make any recommendation concerning which 
of those proposals should be accepted? 

A As I a yes. 

Q Which of them did you recommend be accepted? 

A As I recall, Mr. Koufman's; and principally I 


think it was item Ili. 


Q 


A 

9 Q 

} 10 A 
11 Q 


Q 


A 
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Are you referring to Mr. Koufman's proposal 


_ on item III? 


QOver-all proposal and item III, which was the one 


with the subleased income. 


You said hfs over-all proposal and particularly 


his proposal on item III? 


fim=hm. 
Yes? 
Yes. 


Did you convey that information to Mr. Roper or 


12 anybody else? 


13 | A 
14 | Q 
15 A 
16 | Q 
17 | A 
18 | Q 


19 accepted? 


Well, yes. 

How? 

I discussed it with him, 

What, if anything, did he say? 
I don't recall. 


Who made the decision as to which bid would be 


20 MR. HEMPHILL: I object to the question on the 
21 | ground that it calls for a conclusion that a decision 
22 | was made that ‘ particular bid or proposal would be 
23° accepted. 

24 | Q 


Was a decision ever made that a particular bid 


25 | or proposal would be accepted? 


24 


25 


‘ ISM Corporation as rental would be $60,600 a year. 


cent and he showed a definite interest in taking it anyway, 
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G All right. 
A Leaving a net cost to th ‘3m company of 


$74,275. 
Mr. Koufman said that during the first five 
years of the lease IBM would pay him $96,600 and he would 


reimburse us $36,000, meaning that the net cost to the 


Q Is that the reason why Mr. Koufman's bid was 


preferable to Mr. Chesbro's? 


That, and across the board he was 7.2 to & per- 


while Mr. Chesbro, or Benderson Development Company, in- 
dicated that they did not want any responsibility for the 
maintenance of the buildings 

Q What item are you referring to? 

A Items II and IV differ from I and III, as I re- 
member, that the landlord will be responsible for the main- 
tenance of the building. 

Q You mean that. Mr, --. 

A Benderson. 

Q They didn't bid on those items. 

A Didn't want to be responsible for the maintenance 
of the building. 


Q What about the two of them on item I? 


24 


25 | 


iti, 
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A Benderson Development Company was $94,933 


and Mr. Koufman was $96,60u. 

Q I gather, then, your testimony is that item I 
was of less interest to IBM than item ITI. 

A At that time, yes. 

Q At what time are you referring to now? 

A 1963, 

Q To, let's say, June 24th of 1963, the month of 
June 1963? 

A Yes, about that time, 

Q Take a look at the second page of Plaintiff's 
No. 26, Mr. Daly. Under the heading “Approved Proposal," 
would you tell me why you say that the annual rent that 
you were looking for was between $130,000 and $134,000. 

A That was my estimate. 


Are you referring to the total annual rent here? 


Q Yes, 

A This would include taxes and insurance. 

Q Taking out taxes and insurance, what would the 
figure be? 

A I guess my recollectionwas between $100,000 and 
$137,090 


| Q And in the light of that, you would still stick 


with that same estimate? 
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Pages 99-101, 123-124, 131 and 161-163 of Deposition 
of Jack Chesbro, Individually and on Behalf of Ben- 
derson Development Company, Inc., Annexed to Affi- 
davit of Robert Layton. 


(See opposite and following pages.) 
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A (Reading) That makes sense. This one does not 
(indicating and reading). 
I doubt very much that we ‘signed that one, and 
that perhaps was amended and that we signed it. We 
signed it in error, because it obviously conflicts with 


the paragraph previously. 


Q It does not make any sense, 
A But there is no reason to fear. The intent is 
clear. 


Q What should that amo nt have been if it had been 
properly drawn? 
: A Well, the amount is not in controversy here. 
It is the wording, If you want to talk about this para- 
graph, that amount is correct (indicating page 1). 
Q That amount is correct? 
MR. WEINSTEIN: May I see that exhibit, please? 


MR. LAYTON: Yes. 


(Mr. Layton handed document to Mr. Weinstein 


THE WITNESS: My counsel just points out some- 
thing to me here which we have both misinterpreted, 
which makes oe: nue wrong. sl ee talking to Mr. 
L>vton. 

Item 1 says if we are awarded the building, that 


we would have received $168,000 from IBM for our total 


tre 
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expenditure, are going to get that money back because 
we are now becoming the investor and the owner. 

If we are not the bidder, if we are not the SuCc- | 
cessiul bidder, we agree to sell the land to the suc- 
cessful bidder; and, in selling it, he gives us 
$168,000, because he is getting his feet wet all the 
way. 

So we are holding this moneythat naturally should 


at this time belong to IBM so they are asking it back. 


So I now I retract that statement and say we 
probably did sign the document, because, under the 
circumstances, it does make sense. 

Q But didn't you sell it to the successful bidder 
for $153,900? 

~ No, not if I paid out $168,000. 

Q But you are limited by this aeressent te sell it 
to the successful bidder for $153,000. 

A For the immediate land. 

Q The only difference may be the commission that 
you told us about before? 


A Yes aa ant bbe. oe eaety | : 


Q Is he supposed to pay these commissions retro- 
actively? 


A Certainly. If we paid out $168,000 for commission 


23 | 


24 || 
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on land, and having been given the money by IBM, Right? 

Q Yes. 

A We transferred this entire package to the suc- 
cessful bidder and we got $168,000 ms from the successful 
bidder. 

Q Despite the fact that that: agreement says $153,000 

A I wouldn't make that u*less I goc my money back. 
I wouldn't take a loss of some $15,000. Right? 

This is the intent of the whole deal. When we 
are given that money, we expect to give it back to I3M be- 
cause that is where it belongs. 

Q Then you agree with the fact that there is ap- 
parently an error between paragraph 2 in the letter of 
April 29, 1963. and paragraph 2 in the letter of June 21, 
1963? 

A Well, let me review this carefully with my 
counsel oefore I answer. 

MR. LAYTON: Surely. 

(Discussion off the record) 

A | (Continuing) This agreement wouldn't lose me any 
Sits If they aioe me $168,000 and I paid out $168,000 
and I transferred the land for $153,000 to John Doe, I 
have not lost any money. 


Q Indeed, you have made $15,000. 


24 


25 
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Q How did you compute t!2 $75,000 figure which 
you indicated you would require as rental during the ctnird 
five-year renewal term? 

A That was the balance of $94,000 less the $22,000 
that would be deducted to the rentabl~ space. It was 
charged against the total rent. 

Q Where is that $22,000 indicated? 

I am referring to your item I proposal, the 
$75,000 figure at the bottom there. 

A 1 reduced the rent Lecause the mortgage had been 
paid off supposedly, the cost of the mortgage. 

Q The cost of the mortgage would have been paid 
off and therefore you required less rent, ! 

How did you arrive at the figure of $75,000? 

A Just grabbed it out of the air. | 

Q Just grabbed {ft out of the air? A lquesstimate? 

A I wouldn't even call it guestimate, | 

Q Pure speculation? Did you make this change 
from the words "awarded to us" to “to commence construc- 


tion"? | 


A Yes. 
MR. WEINSTEIN: You are referring now to what, 
Mr. Layton, for the record? 


| 


Q Would you indicate the change on page 1 of 


| 


24 | 
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te \ 


. .. eee 
Chesbro 124 


Plaintiff's Cxhibit No. 10. catdioes tell us why you 
changed that? 
A I really don‘t know. I will tell you why: 
They requested their money back in 30 days after awarding 
the contract; and knowing that 30 days was the roof period 
and we wouldn't be under construction and have everything 
resolved in that length of time, I wanted to pay them the 
money when we commenced construction, so if there were 
any feet dragging, I didn't ina’ tl a invested there 
idly. : 
Q Referring to page 3,to the columns there -- 
MR. WEINSTEIN: What exhibit? 
MR. LAYTON: No, 10 for identification. 
Q -~ could you indicate to us what you meant by 
the information that you completed in item I and item III? 


MR, WEINSTEIN: Would you repe. * .°e question, 


please. -- . 
(The pending guestter was read by the 
- peporter.) . aS ae: 
A Yes. That represents ee is a continuation 


of item V on page 2. It indicates) and it requests that 
you indicate the price that you are willing to sell the 
building for. 


Q During a certain period of time? 


w 


24 
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Q Did you receive a response to this propos*1? 
A I think I eventually received the proposal back 


Saying that I wasn't the successful bidder and therefore 
they were returning this document. 

Q The document was physically returned to you, 
to your recollection? 

A I believe so, in the middle -- 

Q Let me show you an unaddressed copy of what 
purports to be a form letter dated June 24, 1963, and 
simply ask you whether you recall receiving a letter like 
this addressed to you, 

MR. LAYTON: Off the recora, first. 
(Discussion off the record) 

A Yes, I think I received this letter. 

MR. LAYTON: Mark this the next exhibit. 
(Unaddressed copy of form letter dated 

June 24, 1963, signed “Thomas Daly, Administrator 

of Real Estate Department," marked Plaintiff's 

Exhibit 11 for identification. ) 

MR. LAYTON: Let us go off the record now, 
(Discussion off the record) 
(Whereupon, at 5:20 P.M., the deposition 


was adjourned to Saturday, December 3, 1966, 


at 77:00 A.M., same place.) 
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A After July 9th we owned the place, 

Q Now, after June 24, 1963 sometime you found out 
that Koufman was whatever you had hoped to be in sub- 
mitting Plaintiff's Exhibit No. 10? 

‘A Oh, I don't say that. I don't think Manny will 
ever be- what I hope to be. 

Q Without trying to indicate that that was exactly 
what I was asking -- 

A Would you repeat the question. 


Q In submitting Plaintiff's Exhibit No. 10 for 


identification, you hoped to get same kiiid of affirmative 


response from IBM? 


a Correct. | 

Q You got a negative response. 

A Correct. 

Q You found out Mr. Koufman got an affirmative 
response. 


A Eventually. 

Q Eventually you found out he got an affirmative 
response, 

A Correct. 

Q Did you undertake any efforts to transfer title 
of the property to Mr. Koufman? 


A If we were directed to, I am sure we would respon 


a 
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to such a direction. 
Q Did you receive any such direction? 
A I can't recall, I can't recall having re- 


ceived it, Again, that will be in the record, I am sure, 

Q When you say “record," you are referring to 
written documents? 

A Yes, 

Q You submitted this Plaintiff's Exhibit No. 10 
on or about June 7, 1963; or right? 

A Yes. 

MR. HEMPHILL: By “this," do you mean Plain- 
tiff's Exhibit No. 10? : 
MR, LAYTON: The question so indicated. 

Q On June 21, 1963 you and someone else on behalf 
of Benderson signed this agreement reflected in Plaintiff's 
Exhibit No. 7 for identification; fs that right? 

A Yes. I wouldn't say when we signed, You are 
assuming it is June 21. It would have to be when the 
girl typed it, 

MR. LAYTON: Right. Let us go off the record. 
(Discussion off the record) 
Q On or about June 21st, in that vicinity, a couple 


of days here or there; right? 


A Yes, 


2 


25 


Q 


showing you Plaintiff's Exhibit No. 
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Now, on or about June 24, 1963 -- and I am 


11 for identification 


-- vou found out that you were not successful as far as 


becoming the developer of this profect is concerned: is 


that right? 


A 

Q 

A 

Q 
should be 
Koufinan? 

A 

Q 


& 


You say on or about this date? Yes, 
Somewhat after it? 

Yes. 

Did anyone from [SM contact you and say you 


prepared to transfer title to this land to Mr. 


IT can't recall that that happened, 


Ever? 


Well, I can't say. l peaily can’t: reealt <f 


it happened or not, 


0 


When you found out that you were not going to 


develop this project, Mr. Chesbro, and you had a comm{t- 


ment to the Town of Cranford to develop it, didn't you think 


that you had to make arranaements with the Town of Cranford 


anyway for someone else to take it over? 


A 


9 


Sure, 


Didyou do anything about that or were you waiting 


to hear from IBM? 


A 


@ 


I was wafting to hear from IRM. 


» 
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Pages 12, 106-107, 154 and 166 of Deposition of Man- 
uel M. Koufman, Annexed to Affidavit of Robert 
Layton. 


(See opposite and following pages.) 
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Q Who asked you that? 

A Mr. Daly. 

Q When did that conversation take place? 

A Oh, I don't know. It was sometime perhaps in 
March or April of '63, 

Q Where did the conversation take place? 

A At Madison Avenue, 425 -= I mean Park Avenue, 


425 Park. 


Q Did it take place in an office? 

A In Mr. Daly's office. 

Q What was said on that occasion? 

A He said, "We're going to do a building in 
Cranford, New Jersey, about 50,000 square feet of office 
Space, but you won't get the opportunity to bid as a con- 
tractor or builder. We're going to go the route of 
having developers bid it as owners, but we are already 
in the process of inspecting bids from contractors for 
the structure itself. We are going to have the building 
built; we've got the architect, whose plans are canpleted, 
and all you have to do in this case will be loan us the 
money. © Would you be interested in:building -- would you 
be interested in ownership with the knowledge that you 
are not going to get the opportunity , or your company the 


Opportunity, to build it? ALL we want is the money.” 


24 


25 
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Q Was there anything said, during the course of 
your conversation following the bid-opening,on the subject 
of IBM's making a firm commitment with you to go ahead 
with the project? 

PY Yes. 

Q What was said on that subject? 

A Mr. Roper said that if there was a saving of 
close to a couple of hundred thousand, that he'd go ahead 
with it on their own without going to anybody else; if 
the savings were less than that but more than a hundred 
thousand, they might have to go to higher authority, 
which they could do. but they preferred not to do. 

Q Were you talking, during the course of that 
conversation, on thebasis of a 17-year lease term to IBM? 

A Yes. 

Q Other than what you have already testified to, 
was anything else said, during the course of that conver= 
sation following thc bid-opening, on the subject of the 
authority or Leck thereof of the IBM personnel present, 
Messrs. Roper, Daly and Chessa, to make a commitment to 
you on the basis of the proposal as it stood following 
the bid-opening? 


A No, tley indicated to the contrary, that the 


proposal was in good standing and that they would adhere 


24 


25 


@gain I repeated and reassured him that if I could I 
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to the formula and contract as written. 
Q Was anything else said on that subject? 
4 Mr. Roper had said he hoped that I could re- 


Guce the cost a couple of hundred thousand dollars; and 


would, but the likelihood of a hundred to a hundred thirty 
to forty might be more reasonable. 

Q Was anything else said on the subject of the 
authority of the IBM personnel to sake a commitment with 
you on the basis of the low contractor's bid? 

MR. LAYTQi: Other than what has already been 
testified to. 

MR. HEMPHILL: Yes, other than what he has 
already testified to. 

A Wo. 


Q Was there any discussion, during your conversa- 
tion following the bid-opening, on the subject of scrapping 
the project and starting all over? 

A No. 

Q Other than what you have already testified to, 
Mr. Koufman, was hee any other discussion which took 
place following the bid-opening at the Waldorf Astoria 
in connection with the Cranford project? 


A Yes. 


24 


25 
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the papers so that: I could prosecute this contract. 

Q Was that before or after the final cstimated 
cost was fixed? 

A I think it was after. 

Q And your recollection of the soint in time that 
the final costs were fixed after efforts to reduce costs 
had been made occurred either in the first, second or 
third week in August; fia that correct? 

A I think so. 

Q Dic you take any steps in June, July or August 
to tie up the land in Cranford? 

A I was told by Mr. Daly that it wasn't necessary 
because they had it well in control and were not in 
jeopardy of losing it. 

Q When did Mr. Daly tell you that? 

A He told me that immediately after I was noti- 
fied that I was selected as the one with whom they would 
enter -- whose contract they accepted. 

Q Are you referring to Defendant IBM Exhibit C 
for identification when you speak of that notification? 

A My nenoxy serves me vaguely that I was notified 
orally that I was selected, and that this letter of June 


24th came in after I was orally selected, in which case 


the conv reation “ith Daly about acquiring the Land could 


Sy 
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A I don’t knw. 

Q Did IBM ever civise you of the particular item 
in your June 5, 1963 proposal that they were interested 
in? 

A I was advised of that the day I arrived in 


their office, before we went up to the opening of the 


bids. 
Q What item were they interested in? 
A t. 
Q Who told you that? 
A Mr. Daly and Mr. Roper. 


, Q Did anyone else tell you that IBM was interested 
in item 1? 

A Only they. 

Q° You made references to discussing with Messrs. 
Daly and Roper the consequences of a possible change in 
the money market. What change in the money market was 
anticipated by you at that time? 

A There was an imminent chenge that would re- 
flect anywheres from a quarter to a half or three-quarters 
of a point, depending on the nature of the vehicle that 
you were dealing with. 

Q With reference to the Cranford project, what 


change in the money market did you anticipate during 


24 


26 i-]) 


Koufman 182 
wre ti st that you made with me, which ‘s simple and I 
‘cat to expect.” 
At the time vou requested Mr. Daly to make er- 


-aanements for you to meet with Mr. Wright or someone 


with greater authority than Mr. Doly, wat was the 20- 


‘stor of Mr. Daly, as expressed to you, as £0 the rent 
and terms of years he would consider on behalf of TBM? 

A I was under the impression and told him the* 

1 thought he was badcering me for something, -- 
MR. LAYTON: Would you read the que*t ton bac 
to the witness. 
(The reporter read the pending question.) 

A (Continuing) Mr. Duly was looking for me to 
agree to signing a contract to produce this for $128,000 
rent on a l?-year icase basis. 

Q What position had you expressed to Mr. Daly as 
to the terms under which you would go ahead with the 
project? 

A I said that the a unt that he proposed was 
inconsistent with the contract and agreements that he 
had made with me. 

Q What agreements had Mr. Daly made with you at 


that point in time? © 


A He hac agreed to pay me 7.8 for increases in 


Bechet 


1. 


24 
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expenses over and above the stipulation of the original 
contract. He had agreed to pay me a differential, should 
{t arise, in the cost of rate of finance beceuse of thelr 
inability to have responded so that I could get a set- 
aside of money within a reasonable period of time. And 
he had agreed to pay me for the services rendered in 
connection with the economy of $190,000 reduction in cost 
of building at some arbitrary figure,where they would 
benefit by it as well as I. 

Q Had any other agreements been made- setween you 
and Mr. Daly at the point in time that you requested him 
to make arrangements to let you see Mr. Wright? 

A This, in substance, was it. 

Q When do you claim that an agreement was made 
between you and Mr. Daly to pay a differential in the 
rate of finance? 

A When I advised him on more than one occasion 
that this was a reality that was going to take place, and 
that if it did take place, that they would be responsible. 

His reply was, “If it takes place, you would be 
entitled to whatever the difference is on the prime rate 
and we have to pay it and we will pay te," 

He didn't say -- I want to correct that. He 


did say, "We'll pay the difference of the prim rate if 


bag 
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Wyatt, District Judge: 


This is a motion by defendant International Business 
Machines Corporation (1BM) for summary judgment in 
its favor as to the elaim contained in count T of the 
complaint. Fed. R. Civ. P. 56(b). 

The action was commence’ in this Court on March 29. 
1466. There are three claims in the complaint set out in 
three separate counts. There are three defendants. Count 
I is directed against IBM alone. count IL ayainst the 
other two defendants, and count I|{ against IBM alone. 

Jurisdiction as to count I is asserted by reason of di- 
versity of citizenship. 28 U.S.C. §1332. Plaintiff Kouf- 
man is said to be a “resident” of Massachusetts. This 
is not a proper averment of citizenship but for present 
purposes it wi!! be assumed that he is a citizen of Massa- 
chusetts. The citizenshi}) of IBM in New York is prop- 
erly averred, 

Plaintiff has demanded trial hy jury. 

The averments of count 1 are in substance that about 
June 25, 1053, Koufman and IBM made a written contract 
under which Koufman azreed to develop a tract of land 
in Cranford, New Jersey (including apparently the con- 
struction of a building on the land) aud to lease to IBM 
“the building constructed on said land”, with an option 
to IBM to buy the land and building; and that LBM 
broke the contract to the damage of Koufman. The obli- 
gations of IB: under the contract are not stated but 
one such may be assumed to have been that IBM would 
lease a building from Koufman. The complaint avers 
that after making the June 25, 1963 contract with Kouf- 
man, IBM uotified him that it had made a contract with 
someone else for development of a tract in Cranford. 

Materix! facts as to which there is no genuine issue 
requir iuat the mot'un of [PM be granted. Three propo- 
sitior: »» are established by the undisputed facts. 
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There was never any agreement between ‘he parties be- 
cause IBM never accepted any offer of Noufman. If 
there was any agreement by IBM, it was not capable of 
enforcement because it was not sufficiently definite. Ever. 
if it was sufficiently definite, the claimed agreement would 
be bad under the statute of frauds. 

IBM wanted to arrange for some outside investor to 
buy a specific tract of Jand (about 6 acres) in Cranford, 
to erect a building on the land from plans and specifica- 
tions done by an architect for IBM, and then to make a 
lease of all or part of the building to IBM. 

A deal was worked out by IBM with Benderson Develop- 
ment Company, Inc., one of the defendants in the second 
eount, under which Benderson bought the land and agreéd 
that if Benderson itself did not become the investor to 
erect the building then Benderson would sell the land to 
the investor to whom the “building” was “awarded” by 
IBM. 

Und r date of May 23, 1963, Daly (in the Real Estate 
Department of IBM) sent to a 1 umber of possible inves- 
tors, including plaintiff Koufme~, =: iuvitation to submit 
“a proposal for the construction and leasing to IBM of 
the proposed building”. 

The proposal was to be on a form supplied by IBM. 
“General Conditions for Proposal” were sent also, as a 
memorandum of the same date (May 23, 1963). The esti- 
mated costs of land and building were given, the length 
of the lease to be taken, and other information. As to 
the “form” of lease to be taken by IBM it was stated: 
“Standard IBM form will be used as applicable”. With 
respect to taxes and insurance it was stated that these 
were not to be considered in the proposal but that “re- 
sponsibility for these items will be negotiated by the 
parties at a later date”. 

The proposal was asked to be made in four different 
and alternate ways, evidently to allow IBM to choose one 
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from the four alternatives. The different alternatives 
were called “Item I” and so on. The investors, however, 
could bid on as many or as few of the alternatives as 
they wished. 

The first alternative (Item I) was for an annual rental 
of the entire building and IBM would be responsible for 
maintenance. 

The second alternative (Item II) was for an annual 
rental of the entire building and the investor would be 
responsible for the maintenance. 

The third alternative (Item IIT) was (in substance) 
for an annual rental of part of the building and IBM 
would be responsible for maintenance. 

The fourth alternative (Item IV) was (in substance) for 
an annual rental of part of the building and the investor 
would be responsible for the maintenance. 

There was a further alternative. IBM was to have a 
right to purchase the property and asked for proposed 
purchase prices, including outstanding mortgages, at vari- 
ous times and under each of the four first alternatives 
given. But IBM asked the investor to specify whether 
at such purchase prices IBM would be required to assume 
outstanding mortgages or not. 

Under date of June 6, 1963, Koufman sent his proposal 
to IBM on the form which IBM had supplied. Kouf- 
man gave his proposed rental and purchase dollar amounts 
under each of the alternatives shown on the form. Kouf- 
man did not indicate, however, whether or not his pur- 
chase prices to IBM required I8M to assume outstanding 
mortgages. Koufman supplemented his proposal with a 
fifth and different rental and purchase alternative. The 
significance of the differences of the fifth alternative from 
the others is difficult for me to appreciate and not neces- 
sary for this decision; apparently it introduced the con- 
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cept of a “net, net, net up to” basis; in any event, the fact 
is that the fifth alternative added by Koufman was dif- 
ferent from the others. 

Apparently IBM had itself asked for bids from con- 
tractors for construction of the Cranford building The 
bids were opened at a New York hotel on June 19, 1963. 
Koufman was in the IBM office on that day before the 
opening of bids and was invited by IBM to go to the 
opening of bids, apparently because Daly and Roper (also 
of IBM) thought that Koufman would be selected as the 
investor. According to Koufman’s testimony by deposi- 
tion, Daly and Roper told him on that day that IBM was 
“interested” in Koufman’s proposal under the first alterna- 
tive (Item I). For purposes of the present motion, this 
will be assumed to be the fact. (It seems likely that 
Koufman is mistaken. A memorandum made by Daly at 
the time indicates that Koufman was low among four 
“bidders” under alternatives three and four (Items ITI 
and IV) but was not low among eleven bidders under the 
first alternative (Item I.) 

Under date of June 24, 1963, Roper of IBM, signing 
himself “Manager Real Estate Department” wrote Kouf- 
man that IBM had “reviewed” his “bid” and had found 
that he was “the successful bidder”. He was asked to 
see the architect about plans and specifications and “to 
take whatever steps are necessary to secure the land 
for which IBM has arranged in your name”. 

Apparently IBM felt that the cost of construction as 
shown by the bids opened on June 19, 1963, was much 
higher than expected and asked Koufman to try to re- 
duce the cost. At some time after June 24, 1963, differ- 
ences developed between IBM and Koufman. 

Under date of August 27, 1963, Daly wrote Koufman 
that IBM aad no chcice but “to cancel out previous com- 
mitment” to him because Koufman would not carry out 
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“the terms of [his] proposal which IBM had accepied”. 
Koufman made no arrangements to buy the land in 
Cranford. 

This action was commenced on March 29, 1966. 

IBM asserts that the substantive law of New York is 
applicable. Counsel for plaintiff do not disagree and ap- 
pear to assume that New York law is applicable. With- 
out discussion, New York courts have applied New Vork 
law in a case where the land to be developed was outside 
New York and where the situation was otherwise like 
that at a bar. St. Regis Paper Co. v. Rayward, 16 A. D. 
2d 130, 225 N. Y. S. 2d 871 (1st Dept. 1962), aff’d without 
opinion, 12 N. Y. 2d 1033, 239 N. Y. S. 2d 551, 189 N. BE. 2d 
815 (1963). This result seems indicated by the principles 
laid down in Auten v. Auten, 308 N. Y. 155, 124 N. EB. 2d 
99, 50 A.L.R. 2d 246 (1954). 

It must be emphasized that the claim in count T is on 
a “written contract” which was “e..iered into” on or about 
June 25, 1963 (complaint, para. 4). Koufman testified 
that it was probably on June 25, 1963 that he received 
the Roper letter dated June 24, 1963. Koufman testified 
that the “writter contract” consisted of three documents: 
(1) the invitation of IBM (Daly) dated May 23, 1963; (2) 
the IBM proposal form signed by Koufman and dated 
June 6, 1963: and (3) the letter of IBM (Roper) dated 
June 24, 1963. Koufman’s opposing affidavit (p. 3) de- 
scribed his June 6, 1963 signed form as his “offer” and 
the IBM June 24, 1963 letter as the “acceptance”. Like- 
wise the opposing affidavit (pp. 1, 2) of counsel to Kouf- 
man describes the signed form dated June 6, 1963 as 
Koufman’s “offer” and then states: “IBM accepted plain- 
tiff’s offer by a writing dated June 24, 1963”. The state- 
ment for plaintiff under General Rule 9(¢) makes ex- 
actly the same analysis. 
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[1] The evidence seems clear that despite the loose 
language of Daly and Roper (“Successful bidder”, “eom- 
mitment to you”, “accepted”, ete.) the parties did not in- 
tend the three documents to be any final agreement. They 
were not intending thereby to contract but to begin final 
negotiations with each other (excluding che other investor 
bidders) in the expectation that they would reach an 
agreement. At that last point they must have contem- 
plated the execution of a letter agreement with specific 
provisions (such as that actually executed between them 
under date of June 13, 1963 ir respect of a building to 
be constructed in Utica) to be followed hy execution of a 
lease. 

For purposes of this motion, however, it will be ag 
sumed that the parties intended to make a contract b 
means of the June 6 “offer” and the June 24 “aeceptance”’. 

It is apparent from the face of the “offer” and “aecept- 
ance” that no enforceable agreement was ereste:) betwen 
the parties. 

In the first place, the “acceptance” was wot e-ffiel uc 
to constitute any agreement because it did not specily 
which of the various alternatives IBM accepted. The pro- 
posal of Koufman was not one offer but a num. r of 
alternative and mutually exclusive offers. Only one of 
these could be accepted. IBM did not state in its “ac- 
ceptance” to which of the offers it was directed. Did 
IBM accept to lease the entire building or only part? 
Did IBM accept to be responsible for maintenance or 
for Koufman to be responsible? Did IBM accept the 
“further proposal”, the fifth aiternative, suggested sep- 
«rately by Koufman in his June 6, letter? Did IBM ac- 
cept to assume outsivnding mortgages if it exercised the 
option to purchase the land and building? 

The situation is like that referred to in the Restate- 
ment: “An offer * * * may contain a choice of terms from 
which the offeree is vtiven the power to make a selection 
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in his acceptance”. Restatement of Contracts, §29 (1932). 
Under this section (as slightly rewritten) in a later Ten- 
tative Draft Restatement appears this explanation (Re- 
statement (Second) of Contracts §29 (Tent. Draft No. 
1, 1964): 


“An acceptance to be effective must comply witl!. 
the terms of the offer, and those terms or the cir- 
cumstances may make it plain that the acceptance 
must specify terms. * * * In such cases the offer 
does not fail for indefiniteness, but no contract is 
made by an attempted acceptance which does not 


4 


supply the term as indicated.” 


The application of this principle is seen in Northeastern 
Const. Co. v. Town of North Hempstead, 121 App. Div. 
187, 105 N. Y. S. 581 (2nd Vept. 1907), very much like 
the case at bar. The Town called for bids on a bridge, 
prices to be given for a five span construction and a 
four span construction. Plaintiff submitted different 
prices for five span and four span. The Town Board 
resolved that the bid of plaintiff for the bridge “be ac- 
cepted”. The Court held that there was no contract formed 
by such an acceptance, saying: 


“Two bids were asked for, two bids were made, 
and there was but one bridge to be constructed. 
The general resolution of acceptance of the plain- 
tiff’s proposition was not entering into a contract 
for the construction of a four or five span bridge. 
It was merely a notification that both of the bids 
were lower than other bids, but the contract was 
yet to follow; and this was clearly contemplated by 
the form which was given out for such a contract, in 
company with the plans and specifications.” 


See also a classic decision in New York, frequently cited, 


Chicago & G. E. R. R. Co. v. Dane, 43 N. Y. 240 (1870). 
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[2] In the next place, it is evident that if an agreement 
was formed, it is too incomplete, uncertain and indefinite 
to be enforced. The same questions must be asked in this 
connection as were asked in the second paragraph above. 
But there are further missing elements to raise other 
questions. Who was to be responsible for taxes and in- 
surance? The invitation of IBM flatly stated that this 
would “be negotiated by the parties at a later date”. 
The argument for Koufman is persuasive that it must 
have been part of the invitation that IBM would ulti- 
mately absorb taxes and insurance; otherwise, the pro- 
posed rental figures by the investors would be meaning- 
less. But how the “responsibility” for taxes and insur- 
ance would be handled—a significant element in any event 
—was left to future nerotiation. Further: when was the 
17 year lease to commence? Nothing was said about this. 
When was the building required to be completed? Noth- 
ing was said about this. In contrast, the letter agree- 
ment between the parties, dated June 13, 1963, with re- 
spect to the Utica property, provided for a specific com- 
pletion date and a specific lease commencement date. 


[3] Where the agreement of the parties is ‘ncomplete, 
uncertain and indefinite the courts are unable ‘o enforce 
it either by specific performance or by an award of dam- 
ages. Restatement of Contracts §32; Restatement (Sec- 
ond) of Contracts § 32 (Tent. Draft No. 1); 1 Corbin on 
Contracts §95 (1963); Ginsberg Machine Co. v. J. & H. 
Label, etc. Corp., 541 F. 2d 825, 828 (2nd Cir. 1965); Brause 
v. Goldman, 10 A. D. 2d 328, 199 N. Y. S. 2d 606, 612—614 
(1st Dept. 1960), aff’d without opinion 9 N. Y. 2d 620, 
210 N. Y. S. 2d 225, 172 N. BE. 2d 78 (1961). 

{n Brause v. Goldman, summary judgment was ordered 
for defendant, reversing the Special Term. 

St. Regis Paper Co. v. Rayward, cited above, is strik- 
ingly similar to the case at bar. There also summary 
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judgment was ordered, dismissing a counterclaim on an 
alleged contract and reversing the Special Term. 

In the case at bar, it would be impossible to decree 
specific performance because the Court is unable to de- 
termine what IBM agreed to perform. For the same 
reason it would be impossible to award damages; it may 
be noted in this connection that the computation of dam- 
ages would depend on the specific promises which IBM 
had failed to perform and tiie:c are no specific promises. 

It was earlier emphasized that this is a claim for breach 
of a “written contract” said to have consisted of three 
particular documents, the second of which was the offer 
and the third was the acceptance. 


[4, 5] It is suggested at one point for Koufman that 
the defect in these documents can be repaired by refer- 
ence to deposition testimony of Koufman (accepted as 
true on this motion, namely, that he was told that IBM 
was “interested” in Item I, the first alternative. It is 
suggested (memorandum for plaintiff, p. 2) that IBM 
thereby “orally accepted” Koufman’s proposal under 
Item I. In point of fact, this cannot be. An acceptance 
must be “positive and unambiguous”. 1 Williston on Con- 
tracts (3rd Ed.) 235. An offeree who says “I am inter- 
ested in your offer” is obviously not accepting and not 
promising anything. The language means simply “my 
attention is engaged” or “my curiosity or sympathy is 
aroused”, as the dictionary staics (Webster’s Third, p 
1178), or possibly “I am considering your offer”. ‘ne 
language cannot possibly support the meaning of a then 
acceptance. 

Koufman points to a memo by Daly in pencil, com- 
paring the various bids at the time and with a check- 
mark at the name of Koufman. It is said that the check- 
mark is “next to Item I * * * indicating IBM’s acceptance 
of proposal Item I” (Leyton affidavit, p. 8). The loca- 
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tion of the checkmark at the name of Koufman seems 
reasonably to evidence that he is the best bidder and to 
indicate nothing as to which of his alternatives would be 
best for IBM. In any event, the checkmark is not itself 
any acceptance and not e!imed to be such. 

In poirt of law, moreover, there could be no real ac- 
eeptance by IBM because of the statute of frauds. In 
New York, a “contract for the leasing for a longer period 
than one year” of land must be in writing. General 
Obligations Law §5-703(2). The contract claimed by plain- 
tiff was one “for the leasing” by IBM of land for more 
than one year. The theory of oral acceptance is thus un- 
availing. 


{S] It remains to point out that the statute of frauds 
is a bar to plaintiff even if the documents alone were 
held to create a contract. The “acceptance” of June 24, 
1963 is signed by Roper. It is beyond dispute that he 
had no actual authority to contract for IBM. I would 
agree with plaintiff that Roper had apparent authority 
to do so. Under tr New York statute of frauds, how- 
ever, this is not enough, for General Obligations Law 
§5-703(2) requires that the writing must be “subscribed 
by the party to be charged, or by his lawful agent there- 
unto authorized by writing”. A corporation may only 
act by agents. Neither Roper nor Daly was authorized 
in writing to contract for IBM which thus could not in 
any event be bound by any contract made by them to which 
the statute of frauds is applicable. Mondrus v. Salt 
Haven Corp., 270 App. Div. 1030, 63 N. Y. S. 2d 205 (2nd 
Dept. 1946), motion for leave to appeal denied 270 App. 
Div. 1046, 63 N. Y. S. 2d 839; Goldberg v. Spruce Ridge 
Corp., 35 Mise. 2d 253, 229 N. Y. S. 2d 307 (Sup. Ct. 1962); 
2 Corbin on Contracts §526 at 781-782 (1950). 


274a 


Opinion by Wyatt, District Judge 


The motion is granted. Final judgment at this ‘‘me 
as to Count I is not appropriate, however, and no de- 
termination and direction under Fed. R. Civ. P. 54(b) 
will be made. There must be a trial and IBM remains as 
a party defendant in the third count. If there is to be 
any appeal, it should include everything; the action should 
not go up piecemeal. Moreover, IBM did not make the 
motion until after the action was on the Permanent Cal- 
endar and after a pre-trial order had been made. There 
should be a speedy trial which should not be delayed by 
any appeal from this order. 

So ordered. 
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UNITED STATES DISTRICT COURT, 
SoutTHerN Districr or New York. 


Lic 3 «J 


It appearing that ‘he above action has L.en pending 
for more than nine years; that, the Court granted sum- 
mary judgment in favor of International Business Ma- 
chines Corporation (“IBM”) on February 4, 1969 (Wyatt, 
J.), on Count { of the Complaint and now determines 
there being no just reason for delaying the entry of final 
judgment on said Count; that, Count II of the Complaint 
against Benderson Development Co. and Jack Chesl - 
was ordered stayed on the consent of the parties on May 
26, 1969; that, plaintiff and defendant have conditionally 
settled Count III of the Complaint; that, all parties to 
the above action have stipulated that Counts II and III 
be suspended and closed statistically on the terms and 
conditions which appear in the stipulation annexed hereto; 
that, for reasons beyond the control of the Court, Counts 
IT and III can be neither tried nor otherwise terminated 
at this time; and that, the avoidance of an unnecessa1 
trial of Count III will serve the substantial interests 
of judicial economy, it is 


Orverep that: 


(1) the stipulation dated April 11, 1975, annexed hereto 
is hereby ppproved, and made a part hereof; 
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(2) there being no just reasons for delay, judgment is 
directed to be entered pursuant to Rule 54(b) of the 
Federal Rules of Civil Procedure dismissing Count I of 
the Complaint on the merits with prejudice and without 
costs; 


(3) pursuant to Rule 20(A) of the Individual Assign- 
ment and Calendar Rules for the Southern District of 
New York, Counts II and III be closed statistically, and 
transferred to the Suspense Vocket, and that the Clerk 
subiait a JS-6 Form to the Administrative Office of the 
United States Courts; and 


(4) this Order shall not be considered a dismissal of 
Counts II and III which may be reinstated in accordance 
witn the provisions of the annexed Stipulation. 

April 17, 1975 


JOHN M. CONNELLO 
OU. 8 Bed. 


Judgment Entered 
Raymonp F. BurGcHarDT 
Clerk 


UNLTED STATES DISTRICT COURT? 
SOUTHERN DISTRICT OF NEW YORK 
MANUEL M. KOUFMAN, 


Plaintiff, : 


66 Civ. 907 (JMC) 


~against- 
INTERNATIONAL BUSINESS MACHINES : 
CORPORATION, BENDERSON DEVELOPMENT : STIPULAT.O! 
COMPANY, INC. and JACK CHESBRO, : 


Defendants. : 


WHEREAS, plaintiff instituted this uction on 
| March 29, 1966, by the filing of a complaint containing 
three counts, the first and third of which are against 
, 
International Business Muchines Corporation ("IBM"); 
| WHEREAS, by order entered February 4, 1969, 
summary juCcgment was granted in favor of IBM dismissine 
Count I, but an FRCP 54(k) determination and direction 
was deferred pending a trial of, and entry of judgment 
on, Count III; 
WHEREAS, Count II against defendants Benderson 
Development Company, Inc., and Jack Chesbro was severed 
and stayed by consent order on May 26, 1969, since that 


Count must fall it the atoresaid dismissal of Count I is 
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Plaintiff's Notice of Appeal. 
UNITED STATES DISTRICT COURT, 
Sournern Disrrict or New York. 
[Same Tire. ] 
Sirs: 


Notice is hereby given that Manuel M. Koufman, plain- 
tiff above named, hereby appeals to the United States 
Court of Appeals for the Second “ireuit from the final 
judgment entered in this action on the 17th day of April, 
1975, dismissing Count 1 of the complaint. 


Dated: New York, New York 
May 13th, 1975. 


WILLIAM T. GRIFFIN 
Attorney for plaintiff Manuel M. Koufman 
161 Wiltiam Street 
New York 
New York 10038 


Telephone: 962-5442 
16: 


Cravath, Swaine & Moore, Esqs. 
Attorneys for Defendant 
International Business Machines Corporation 
One Chase Manhattan Plaza 
New York, New York 10005 


tobert 8S. Weinstein 
Attorney for Defendants Benderson Develop- 
ment Company and Jack Chesbro 
266 Pearl Street 
Buffalo, New York 14202 
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